
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ENABLE NETWORKS LIMITED AND ULTRAFAST FIBRE LIMITED 
 
 
 
 
 
 
 
 
SUBMISSION ON NEW ZEALAND COMMERCE COMMISSION DRAFT 

GUIDANCE ON EQUIVALENCE AND NON-DISCRIMINATION IN 
NEW ZEALAND TELECOMMUNICATIONS DATED 4 MARCH 2020 AND 
RESPONSE TO SUBMISSIONS ON THE INGO VOGELSANG REPORT 

DATED 2 APRIL 2020 
 
 
 
 
 
 

2 JUNE 2020 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



 
 
 
 
 
 
 
 
 

22152745:8   Plai 2 

1. Introduction and Executive Summary 

1.1 This submission is made by Enable Networks Limited (Enable) and Ultrafast Fibre Limited (UFF) in 
response to the Commission’s 4 March 2020 draft guidance on equivalence and non-discrimination1 
(Draft Guidance) and the Commission’s response2 to submissions made on the 16 October 2019 
Vogelsang Report on equivalence and non-discrimination3 (Response).  

1.2 This submission addresses three key issues arising from the Draft Guidance and Response and 
explains why: 

(a) the economic replicability test (ERT) is not an appropriate measure of layer 1 price 
equivalence when the price of the bundled layer 2 price is below cost, as it would result in 
a below cost layer 1 price; 

(b) the test for non-discrimination where the service provider supplies itself with a relevant 
service is identical in effect to the equivalence test; and 

(c) in any event the PONFAS feeder fibre/distribution fibre pricing structure adopted by Enable 
and UFF is not discriminatory. 

1.3 We have sought an expert economic report on the Draft Guidance and Response from our 
economic advisors WIK-Consult GmbH. Their report is attached to this submission. 4   

The economic replicability test (ERT) is not an appropriate measure of price equivalence 
when the downstream price is below cost 

1.4 We are required by s156AD(c)(iii) of the Telecommunications Act 2001 (Act) and clause 6.2(b) of 
the Deed of Open Access Undertakings for Fibre Services given under Part 4AA of the Act (Deed) 
to provide unbundled layer 1 services to an Equivalence standard. The Commission in the Draft 
Guidance acknowledges that the network operator has flexibility to select an appropriate pricing 
methodology because “equivalence, as defined in the Act and the deeds, does not specify a pricing 
methodology that a network operator must use”. It then, however, takes on the role of de facto 
pricing regulator by specifying that to satisfy equivalence, a network operator must use the ERT 
pricing methodology.  

1.5 While a network operator may choose to use the ERT methodology neither the Act nor the Deed 
required its use. ERT does not have universal application. It is inappropriate for determining 
equivalence as to price for an upstream service where the price of the downstream service is below 
cost, as its application would result in a below-cost layer 1 price. Our layer 2 prices are currently 
below cost because uptake has not yet reached the point where the prices set by the Crown cover 
the costs incurred by either Enable or UFF in providing the service, including a normal rate of return.  

1.6 Imposition by the Commission of the ERT on network operators in this situation would breach the 
fundamental principle of telecommunications regulation that network operators can earn a normal 
rate of return after covering costs that are efficiently incurred (the principle adopted by Enable and 
UFF in calculating their layer 1 prices using a top-down costing methodology). It would also be 
inconsistent with the Commission’s view that “while prices in workably competitive markets may 
never exactly reflect efficient costs, what is important is that they tend towards efficient outcomes, 

                                                      
1 NZCC, Consultation on the draft Equivalence and Non-discrimination Guidance, 4 March 2020 (Draft Guidance) 
2 NZCC, Equivalence and non-discrimination in New Zealand telecommunications – Ingo Vogelsang Report, Response to 
submissions, 2 April 2020 (Response) 
3 Ingo Vogelsang, Equivalence and non-discrimination in New Zealand telecommunications markets: The case of Layer 1 unbundled 
access to fibre networks, 16 October 2019 (Vogelsang Report) 
4 WIK-Consult GmbH, Equivalence and non-discrimination – A review and critique of the Commission’s intended approach for fibre 
regulation, 26 May 2020 (WIK (2)) 
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including firms earning normal rates of return after covering efficient costs and incentives for 
efficient investment”. 

1.7 The Commission’s view that ERT is the only pricing methodology that satisfies equivalence even 
when layer 2 prices are below cost would result in a network operator being compelled to provide 
the layer 1 service at a price below the cost it incurs in providing the service. This outcome, which 
is unprecedented in telecommunications regulation, is also contrary to the purposes of subpart 2 of 
Part 4AA of the Telecommunications Act 2001 (Act), does not promote competition in 
telecommunications markets for the long-term benefit of end-users of telecommunications services 
in New Zealand and does not facilitate efficient investment in telecommunications infrastructure and 
services. 

1.8 As the WIK Report explains, a below cost upstream price would cause inefficient cost duplication, 
inefficient entry and result in stranded investment for network operators and access seekers. 

1.9 There is therefore no basis for the Commission’s Draft Guidance that the top-down costing 
methodology adopted by Enable and UFF will only satisfy equivalence if that methodology also 
satisfies the ERT. 

EU and UK experience does not support ERT as a measure of equivalence 

1.10 Contrary to the Commission’s claim that its view that the ERT must be met for equivalence to be 
satisfied is consistent with “EU and UK experience”: 

(a) the UK experience gives no guidance on price equivalence as in the UK the layer 1 price is 
set by the regulator using the forward-looking cost-based Total Service Long Run 
Incremental Cost (TSLRIC) methodology; and  

(b) the EU experience shows that ERT is not a requirement of price equivalence, but is an 
additional requirement to be applied where  

(i) upstream services are subject to cost-based regulation; and  

(ii) the network operator has downstream pricing flexibility. 

1.11 The Commission acknowledges that if the layer 2 price is below cost “the resulting upstream price 
will be below the cost of the upstream service”, which is inconsistent with the key EU principle that 
“operators can cover costs that are efficiently incurred and receive an appropriate return on invested 
capital”. 

1.12 An economic principle applied in an overseas jurisdiction to achieve a different purpose is not a 
sound source of guidance for assessing whether layer 1 prices in New Zealand meet the 
equivalence obligations defined in the Act. However, to the extent that any guidance can be taken 
from the EU, it is that the ERT is not a component of equivalence but is instead an additional 
obligation; one that is not an element of the Part 4AA regulatory regime. 

The non-discrimination test for self-supply is identical in effect to the equivalence test 

1.13 Non-discrimination in relation to the supply of a relevant service is defined in the Act to mean, “the 
service provider must not treat access seekers differently, or, where the service provider supplies 
itself with a relevant service, must not treat itself differently from other access seekers…”.  

1.14 We have previously submitted that the word “or” in the definition of non-discrimination means that 
the non-discrimination obligation is different where the service provider supplies itself with a relevant 
service compared with where it does not self-supply. The Commission incorrectly characterises our 
submission as being that the non-discrimination obligation is subsumed into the equivalence 
obligation. 
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1.15 We agree with the Commission that both equivalence and non-discrimination obligations apply to 
PONFAS, and that the Commission must assess compliance with both obligations. What we said 
in our submission was that the service provider’s non-discrimination obligation for self-supply (not 
to treat itself differently from other access seekers) and its equivalence obligation (to treat access 
seekers the same as its own business units) are identical in effect, so that if the Commission 
concludes that equivalence is satisfied, it must also conclude that the non-discrimination obligation 
is satisfied. 

1.16 The definition of non-discrimination in the Act sets out two different tests: one for when a service 
provider supplies itself with a relevant service, and another when it does not. The word “or” is 
unambiguous: it describes “a choice between two mutually exclusive possibilities.” Contrary 
therefore to the Commission’s view that there is “no evidence in the words of the statute” that 
Parliament intended a different test of non-discrimination to apply for self-supply, that intention is 
clear from the unambiguous wording of the statute. The Commission incorrectly reads “or” as if it 
were “and”. 

1.17 The wording of the Act is consistent with the policy intent, which was that layer 1 services would be 
provided on equivalence terms, and layer 2 services on non-discriminatory terms. 

1.18 The Commission is also in error when it says that applicable precedent including the Loyalty Offer 
case “shows there may be circumstances where the equivalence obligation is satisfied but the 
network operator has nevertheless breached the non-discrimination obligation”. 

1.19 The Loyalty Offer case (which involved the interpretation of the 2009 Telecom Separation 
Undertakings that predated the statutory provisions under consideration here) did not involve a 
situation where equivalence obligations had been satisfied, but the non-discrimination obligation 
had been breached. To the contrary, the Independent Oversight Group (an internal monitoring 
body) concluded that Telecom’s loyalty offers were in breach of the non-discrimination obligation in 
the undertaking and Telecom would have been in breach of the equivalence obligation had that 
obligation come into effect. 

1.20 The other case referred to by the Commission, the UBA-with-SLES case of 2010/11, also involved 
the interpretation of the 2009 Telecom Separation Undertakings. The allegation was that Telecom 
was refusing to supply a service to access seekers that it was supplying to itself; conduct that would 
have breached the equivalence obligation as subsequently defined in Part 4AA of the Act. It was 
not, as the Commission suggests, a case where the equivalence obligation had been satisfied but 
Telecom had nevertheless breached the non-discrimination obligation. 

1.21 The Commission must follow the plain meaning of the definition of non-discrimination in the Act and 
apply only the self-supply formulation of the non-discrimination test to the supply of unbundled layer 
1 services. If it concludes that equivalence has been satisfied it must also conclude that the non-
discrimination obligation has been satisfied. 

The PONFAS feeder fibre/distribution fibre pricing structure is not a form of price 
discrimination 

1.22 Although the Commission has not specifically considered the feeder fibre/distribution fibre PONFAS 
pricing structure in its discussion of non-discrimination, it has released a report from its expert 
adviser Dr Vogelsang that concluded that this pricing structure “is simply a misinterpretation of 
equivalence and is discriminatory”.  

1.23 In addition, in the Draft Guidance, the Commission refers to a situation where “the price for the 
product is a combination of a fixed upfront price and a variable-per-unit price” as an example of a 
price structure that can amount to a difference in treatment, noting by way of footnote that “in the 
economic literature, two- (or multi-) part tariff price structures are considered a form of price 
discrimination”. 
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1.24 While, as we have explained above, the obligation to not treat access seekers differently does not 
apply to a service which the network operator supplies to itself, for completeness we asked WIK to 
consider in their report whether the PONFAS feeder fibre/distribution fibre pricing structure adopted 
by us amounted to treating access seekers differently in the supply of the PONFAS service. 

1.25 WIK explain in section 4 of their report why the PONFAS feeder fibre/distribution fibre pricing 
structure does not amount to a difference in treatment between access seekers. Each is charged, 
on the same basis, a price which represents the cost of the resources that each access seeker 
consumes. As there is no difference in treatment, there is no need to consider the exceptions set 
out in the non-discrimination definition. 

1.26 WIK also point out that component pricing is economically efficient, and does not amount to 1st, 2nd 
or 3rd degree price discrimination.  

1.27 We also note that PONFAS is the fibre equivalent of the copper sub-loop service, and PONFAS 
pricing follows the same structure as sub-loop pricing. Both services separately priced the feeder 
fibre (sub-loop backhaul) and distribution fibre (sub-loop UCLL) components of the service.  

1.28 In addition, as WIK explain, the Commission’s view that “offering the same terms if the offer has a 
different effect depending on the position of the access seeker purchasing the service” is 
discriminatory means that individual and or subjective characteristics of an access seeker 
determines whether the conduct of the network operator is discriminatory, and that “this unusual 
approach makes the concept of discrimination highly arbitrary and subject to adverse selection and 
moral hazard”. This has inefficiency implications which are discussed in section 4 of the WIK Report. 

1.29 We agree with Chorus that the Commission’s interpretation would mean that “all offers will by 
definition constitute a difference in treatment – as no offer is equally attractive to all customers given 
their differences in commercial strategy, product range, scale, operational capability, marketing 
spend and strategy”. 

1.30 The Commission adopted the EEO standard for equivalence in its Draft Guidance “because the 
network operator will not know the downstream costs of its downstream competitors.” A test of 
discrimination based on the individual characteristics of each customer must be rejected for the 
same reason – the network operator will not know “the position of the access seeker purchasing 
the service”. 

2. Equivalence in relation to pricing 

2.1 We are required by the Act and the Deed to provide unbundled layer 1 services to an Equivalence 
standard. The Commission explains in the Draft Guidance that “equivalence is a regulatory tool 
requiring a network operator to provide access seekers with the same service, on the same terms 
and, under the Act and the deeds, at the same price that the network operator provides the service 
to itself”.5 We agree that this paragraph accurately describes the equivalence obligation as it is 
defined in the Act – that the service provider must treat third-party access seekers in the same way 
as its own business operations in relation to price. 

2.2 We agree with the Commission that to satisfy the equivalence obligation the internal price for a 
service charged by network operators to their own business operations “can be calculated using a 
number of different approaches and assumptions”6, that “equivalence, as defined in the Act and the 
deeds, does not specify a pricing methodology that a network operator must use”7, and that “a 

                                                      
5 Draft Guidance [3.3]  
6 Draft Guidance [3.23] 
7 Draft Guidance [3.26] 
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range of prices and pricing structures can potentially satisfy equivalence of price obligations”8. This 
means that network operators have flexibility to select an appropriate pricing methodology. 

2.3 This is consistent with Professor Vogelsang’s advice to the Commission in his expert report that 
“there is no unique way to do such an imputation”,9 and the conclusions in the June 2019 report 
from WIK-Consult10. The report discussed several equivalence costing methodologies including 
bottom-up, top-down and margin squeeze methodologies, recommending the top-down approach 
as most appropriate.11  

2.4 WIK noted that while an ERT leads to efficient pricing where the layer 2 price is cost-based, if the 
layer 2 price is below cost, the layer 1 price calculated using the ERT will also be below cost12. As 
layer 2 prices in New Zealand were not set by the network operator but by Crown contract (and now 
under the transitional provisions in the Act) and were below cost, WIK dismissed ERT as an 
appropriate methodology in the New Zealand context.13 

2.5 WIK observed that “only a cost-based price is in line with efficiency and proper incentives for 
investment”14 and concluded that “the most relevant costing approach to determine the price of a 
service which is equivalent to actual costs is a top-down costing methodology”.15 We have used 
this methodology to calculate our layer 1 prices in accordance with our equivalence obligations. 

The application of the economic replicability test (ERT) 

2.6 However, the Commission in the Draft Guidance takes on the role of de facto pricing regulator by 
specifying that only one pricing methodology satisfies equivalence;  that the price equivalence 
obligation in the Act (that third party access seekers are treated in the same way to the service 
provider’s own business operations in relation to pricing) can only be met if the ERT is satisfied: 

“In our view, to satisfy equivalence of price, the margin between the network 
operator’s upstream and downstream prices has to cover the costs of 
providing the downstream service including a normal return on capital, i.e, 
the available margin has to satisfy an economic replicability test (ERT).”16 

2.7 The Commission maintains the ERT must be met to satisfy equivalence even if “the resulting 
upstream price will be below the cost of the upstream service”17. 

2.8 We submit that while a network operator may choose to use ERT neither the Act nor the Deed 
require its use. ERT does not have universal application. It is inappropriate for determining 
equivalence as to price for the upstream service where the price of the downstream service is below 
cost, as it would result in a below cost upstream layer 1 price. 

                                                      
8 Draft Guidance [3.27] 
9 Vogelsang and Cave Pricing under the new regulatory framework provided by Part 6 of the Telecommunications Act 16 May 2019  
[39] 
10 WIK-Consult GmbH EOI pricing for unbundled services of LFCs, 7 June 2019 (WIK (1)) 
11 WIK (1) [38] 
12 WIK (1) [81] 
13 WIK (1) [77] – [84] 
14 WIK (1) [38] 
15 WIK (1) [40] 
16 Draft Guidance [3.29], [3.30] 
17 Response [68] 
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2.9 Layer 2 prices are currently below cost because uptake has not yet reached the point where the 
prices set by the Crown cover the costs incurred in providing the layer 2 service, including a normal 
rate of return. 

2.10 Imposition by the Commission of the ERT on network operators in this situation would breach the 
fundamental principle of telecommunications regulation that network operators can earn a normal 
rate of return after covering costs that are efficiently incurred – the principle followed by Enable and 
UFF in calculating their layer 1 prices using a top-down costing methodology. 

EU and UK experience 

2.11 The Commission says that its conclusion that the ERT must be met for equivalence to be satisfied 
is consistent with “EU and UK experience,”18 referring to the functional separation undertakings 
given by British Telecom to Ofcom in 200519 and the 2013 recommendation of the European 
Commission on costing methodologies to promote competition and enhance the broadband 
investment environment.20 As we explain below, the Commission’s approach is not supported by 
the UK and EU precedents, and furthermore ignores the unambiguous wording of the definition of 
equivalence in the Act.  

United Kingdom 

2.12 The BT undertakings regime, which was the model for the regime adopted in New Zealand in 2006 
in relation to Telecom, did not extend to price. In both the UK and New Zealand, the price of the 
layer 1 service was set by the regulator using the forward-looking cost-based TSLRIC methodology, 
which allows the network operator to cover the costs of an efficient Modern Equivalent Asset and 
earn a normal return. Accordingly, the UK experience provides no guidance on how equivalence as 
to price is be assessed under Part 4AA of the Act. 

European Commission Recommendation C (2013) 5761 

2.13 Similarly, the EC Recommendation has no relevance in the New Zealand situation.  

2.14 The recommendation was part of the 2012 Digital Agenda for Europe designed to encourage the 
deployment of next generation access (NGA) networks. At that time copper networks were 
ubiquitous, services were provided by vertically integrated service providers, wholesale prices were 
subject to cost-based regulation, and retail prices were unregulated. The recommendation was that 
network access prices be subject to cost-based regulation and that the prices of downstream NGA 
services not be regulated but satisfy the ERT. The application of the ERT in Europe is discussed at 
3.1 of the WIK Report. 

2.15 The fundamental principle underpinning the recommendation was that “regulatory policy for NGAs 
should be based on stable copper prices and NGA wholesale access prices combined with high 
non-discrimination obligations, including a properly-specified ex-ante margin squeeze test”.21 The 
Recommendation introduced the Economic Replicability Test, but as BEREC22 noted, this was 
simply a new term for the ex-ante margin squeeze test which had long been applied in competition 
law. 

                                                      
18 Draft Guidance [3.6] 
19 Draft Guidance [3.7], [3.8] 
20 Draft Guidance [3.9] 
21 Neelie Kroes, Vice-President of the European Commission, Digital Agenda for Europe 2020, 12 July 2012 
22 Board of Economic Regulators for Electronic Communications 
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2.16 In relation to pricing of the upstream (network) service the European Commission noted that “cost 
recovery is a key principle in a costing methodology. It ensures that operators can cover costs that 
are efficiently incurred and receive an appropriate return on invested capital”.23  

2.17 The purpose of this recommendation was to ensure that where local loop unbundling (LLU) prices 
were not cost-orientated, Member States would move to cost-based pricing “to meet the 
Recommendation’s overall objective of stability and predictability of copper access prices”.24 
Accordingly, when applying ERT to downstream prices, the European Commission recommended 
that NRAs should specify the relevant upstream costs and the relevant cost standard to be 
applied.25 

2.18 In contrast to upstream prices, the European Commission recommended that price regulation not 
be imposed for downstream services on NGA networks26: 

“Due to current demand uncertainty regarding the provision of very-high 
speed broadband services it is important in order to promote efficient 
investment and innovation …to allow operators investing in NGA networks 
a certain degree of pricing flexibility to test price points and conduct 
appropriate penetration pricing… pricing flexibility at wholesale level is 
necessary to allow both the access seeker and the SMP operator’s retail 
business to introduce price differentiation on the retail broadband market in 
order to better address consumer preferences and foster penetration of very 
high-speed broadband services”.27  

2.19 To allow this pricing flexibility, the European Commission recommended that NRAs, in addition to 
equivalence requirements, apply the ERT to downstream prices: 

“to prevent such pricing flexibility leading to excessive prices where SMP 
had been found, it should be accompanied by additional safeguards to 
protect competition. To that end, the stricter non-discrimination obligation 
i.e. EoI and technical replicability, should be complemented by 
guaranteed economic replicability of downstream products in 
conjunction with price regulation of copper wholesale access 
products”.28  

2.20 The EC Recommendation defines “Equivalence of Inputs (EoI)” as “the provision of services and 
information to internal and third-party access seekers on the same terms and conditions, including 
price…”29 It is similar to the definition of “equivalence” in the Act: 

“equivalence of supply of the service and access to the service provider’s 
network so that third party access seekers are treated in the same way to 
the service provider’s own business operations, including in relation to 
pricing…”  

                                                      
23 Recommendation (26) 
24 Recommendation (45) 
25 Recommendation [56] 
26 Recommendation p22 
27 Recommendation (49) 
28 Recommendation (50), own emphasis 
29 Recommendation [6(g)] 
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2.21 What is clear is that in Europe ERT is not an element of the equivalence obligation, but an additional 
requirement to be applied as a complement to30 or “in combination with”31 equivalence. 

2.22 As the WIK Report concludes, there are two prerequisites to the application of the ERT in Europe: 

(i) “the operator must have pricing flexibility to determine the downstream price; and 

(ii) following the ladder of investment concept the LLU (L1) price is cost-based.”32 

2.23 While in Europe the additional ERT requirement was imposed in respect to unregulated 
downstream prices where upstream products were price-regulated, the Commission seeks to apply 
ERT where the upstream (layer 1) price is not regulated and downstream prices are regulated (set 
initially under contract with the Crown and now governed by the transitional provisions in the Act).  

2.24 This has the consequence, as the Commission acknowledges, that if the layer 2 price is below cost 
“the resulting upstream price will be below the cost of the upstream service”33. The Commission’s 
expert adviser, Dr Vogelsang, also acknowledges there is “an alternative view that L2 pricing below 
cost is inefficient and that as a consequence L1 prices based on a retail minus approach will also 
be below cost and are therefore going to be inefficient as well”34. 

Mandating below-cost access prices is unprecedented 

2.25 This is an outcome clearly inconsistent with the key principle in the EC Recommendation that 
“operators can cover costs that are efficiently incurred and receive an appropriate return on invested 
capital”.35  

2.26 The Commission shows in scenario 2 of figure 3.2 of the Draft Guidance that the application of ERT 
in this situation results in a below cost layer 1 price. It does not express concern at this outcome. 
To the contrary, its response to our submission that ERT cannot be a measure of equivalence where 
layer 2 prices are below cost is that “neither the equivalence not the non-discrimination obligation 
require the L1 prices to be cost based.”36  

2.27 The Commission’s insistence that an ERT must be satisfied even in a situation where it results in a 
below-cost upstream price is surprising, given its view that “while prices in workably competitive 
markets may never exactly reflect efficient costs, what is important is that they tend towards efficient 
outcomes, including firms earning normal rates of return after covering efficient costs and incentives 
for efficient investment”.37 

2.28 Surprisingly, the only concern the Commission expresses about the consequences of below-cost 
layer 1 prices is the impact on investments made by unbundlers should downstream prices increase 
to cover costs: if “the ECPR minimum standard is applied during periods when downstream prices 
are below costs, it would not be appropriate to move to a cost-based standard for the upstream 
price in subsequent periods without considering the costs to end-users from the risk of asset 
stranding.”38 

                                                      
30 Recommendation (50) 
31 Recommendation (62) 
32 WIK (2) [39] 
33 Response [68] 
34 Vogelsang Report p25 
35 Recommendation (26) 
36 Response [91] 
37 NZCC Fibre IMs Draft Decision - Reasons Paper, Nov 2019 [2.152] 
38 Draft Guidance [3.60] 
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2.29 The Commission does not at any point consider the impact of below-cost layer 1 prices on the LFC. 
It seems to be of the view that this situation is the fault of the LFC’s commercial pricing decisions. 
In the Response it refers to that situation being the consequence of “where the LFCs engage in 
penetration pricing in the downstream market”.39 The Commission dismisses the claim that LFCs’ 
incentives to invest in layer 1 services would be adversely impacted by a below-cost unbundled 
layer 1 price, on the basis that this outcome would not be due to the application of the ERT but 
“would be a result of the decision to engage in penetration pricing in the first place”.40  

2.30 In the Draft Guidance the Commission says that “if the network operator’s own downstream 
operations traded at a loss based on the price payable by access seekers, it could be inferred that 
the network operator’s downstream operations were receiving different and more favourable terms 
than access seekers.”41 This is an inference that could only be drawn where, as contemplated by 
the EC Recommendation, downstream operations were not regulated; it would be unlikely an 
operator would voluntarily engage in below-cost pricing over a sustained period. Clearly, no such 
inference can be drawn in the New Zealand context where the prices of the downstream services 
have been set by the Crown and are not cost-based. 

2.31 Our layer 2 prices are currently below cost because uptake has not yet reached the point where the 
prices set by the Crown cover the costs incurred by either Enable or UFF including a normal rate of 
return.  

2.32 The inefficiencies generated by mandating below-cost upstream prices are discussed in sections 
3.3 and 3.4 of the WIK Report. WIK concludes: 

“The application of the ERT where the L2 price is below cost can cause 
inefficient cost duplication, inefficient entry and stranded investment for 
network operators and access seekers. These implications of an 
unconditional application of ERT harm the long-term interests of end-users 
in New Zealand. The ERT cannot therefore be a tool to be applied to 
determine the L1 price where L2 prices are below cost.”42 

2.33 Application of the ERT by the Commission in this situation would breach the fundamental principle 
of telecommunications regulation that network operators can earn a normal rate of return after 
covering costs that are efficiently incurred; the principle adopted by Enable and UFF in calculating 
their layer 1 prices using a top-down costing methodology. 

2.34 The Commission’s interpretation would result in a network operator being compelled to provide the 
layer 1 service at a price below the costs incurred in providing the service. This outcome, which is 
unprecedented in telecommunications regulation, is also contrary to the purposes of subpart 2 of 
Part 4AA of the Act, does not promote competition in telecommunications markets for the long-term 
benefit of end-users of telecommunications services in New Zealand43 and does not facilitate 
efficient investment in telecommunications infrastructure and services. 44 

2.35 There is therefore no basis for the Commission’s conclusion in the Draft Guidance that the top-
down costing methodology adopted by Enable and UFF will only satisfy equivalence if that 
methodology also satisfies the ERT. 

                                                      
39 Response [19] 
40 Response [29] 
41 Draft Guidance [3.32] 
42 WIK (2) [56] 
43 s 156AC(a) 
44 s 156AC(b) 
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The statutory provision 

2.36 The definition of equivalence in the Act is unambiguous. We must treat access seekers the same 
as our own business operations in relation to pricing of the unbundled layer 1 service. It is common 
ground that because we do not operate separate layer 1 and layer 2 business units, we must impute 
the price of our layer 1 services, and that there are several different ways to do this. 

2.37 As discussed above, the Commission has reached the conclusion that “to satisfy equivalence of 
price … the available margin has to satisfy an economic replicability test”45 based on a 
recommendation of the European Commission in an unrelated context. However, the EU 
Recommendation includes a definition of equivalence almost identical to the definition of 
equivalence in the Act. The European Commission introduced ERT as an additional requirement to 
the equivalence obligation.  

2.38 The Commission has previously warned against applying precedents from overseas jurisdictions to 
interpret New Zealand legislation or regulatory instruments. As it said in its Loyalty Offer 
consultation46: 

“Where the language in the Undertakings is different from that used in other 
jurisdictions, decisions from those overseas jurisdictions are unlikely to be 
a sound source of guidance. If the Undertakings were intended to adopt the 
same standard, they would have used the same language.” 

2.39 In this case a similar message is warranted – an economic principle applied in an overseas 
jurisdiction as an alternative to regulating the price of downstream services is unlikely to be a sound 
source of guidance for assessing whether an upstream price meets the equivalence obligations in 
the Act. However, to the extent that any guidance can be taken from the EU, it is that the ERT is 
not a component of equivalence but an additional obligation; one that is not an element of the Part 
4AA regulatory regime. 

3. The non-discrimination test where the service provider supplies itself with a relevant 
service 

3.1 We have previously submitted47 that the word “or” in the definition of non-discrimination in the Act 
means that the non-discrimination obligation is different where the service provider supplies itself 
with a relevant service, compared with where it does not self-supply. The service provider’s non-
discrimination obligation for self-supply (not to treat itself differently from other access seekers) and 
its equivalence obligation (to treat access seekers the same as its own business units) are identical 
in effect. Consequently, when the equivalence test is satisfied, the non-discrimination test for self-
supply is automatically satisfied. 

3.2 The Commission incorrectly characterises our submission as being that the non-discrimination 
obligation is subsumed into the equivalence obligation. It says: 

”in our view, and consistent with Chorus’ observation (para 70), ‘non-
discrimination and equivalence are distinct forms of regulation’ and may 
both apply to the same conduct. Accordingly, when both equivalence and 
non-discrimination obligations apply to a relevant service, we must assess 
compliance with both obligations”.48 

                                                      
45 Draft Guidance [3.30] 
46 NZCC Consultation on the non-discrimination and EOI obligations under the Telecom Separation Undertaking requirements with 
respect to the complaints concerning the Telecom Wholesale loyalty offers, 16 October 2009 [35] 
47 Enable Networks and Ultrafast Fibre Submission on application of equivalence and non-discrimination obligations under Part 4AA 
of the Telecommunications Act 2001, 31 October 2019 [3.5] 
48 Response [81] 
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3.3 We agree with Chorus and the Commission that both equivalence and non-discrimination 
obligations apply to PONFAS.  We also agree that the Commission must assess compliance with 
both obligations.  

3.4 However, what we said in our submission was that the service provider’s non-discrimination 
obligation for self-supply (not to treat itself differently from other access seekers) and its equivalence 
obligation (to treat access seekers the same as its own business units) are identical in effect. It 
follows that, if the Commission’s concludes that equivalence is satisfied, it must also conclude that 
the non-discrimination obligation is satisfied. 

3.5 The difference in our respective views is the interpretation of the definition of non-discrimination 
obligation in the Act insofar as it applies to self-supply. The Commission says: 

“We do not consider that Enable/UFF’s interpretation of non-discrimination 
– namely that the word ‘or’ implies that non-discrimination is satisfied by EOI 
in the case of self-supply - is correct. In our view there is no evidence in the 
words of the statute, the deeds, or applicable precedent, that Parliament 
intended to subsume the non-discrimination obligation into the equivalence 
obligation. The history of the concepts of equivalence and non-
discrimination (including the Loyalty Offer case) shows there may be 
circumstances where the equivalence obligation is satisfied but the network 
operator has nevertheless breached the non-discrimination obligation”.49 

3.6 As we explain below, the words of the statute and deeds support our interpretation of the non-
discrimination obligation insofar as it applies to self-supply. In addition, there is no applicable 
precedent (including the Loyalty Offer case) in which the Commission has concluded that a network 
operator has satisfied the equivalence obligation but nevertheless breached the non-discrimination 
obligation. 

The words of the statute 

3.7 Part 4AA of the Act sets out the undertakings regime for services provided using networks 
developed with Crown funding. Section156AD required us to enter into a number of undertakings, 
including to achieve non-discrimination in relation to the supply of relevant services50 and achieve 
equivalence in relation to the supply of unbundled layer 1 services on and after 1 January 202051. 

3.8 The Act, in relation to the supply of a relevant service, defines non-discrimination to mean, “the 
service provider must not treat access seekers differently, or, where the service provider supplies 
itself with a relevant service, must not treat itself differently from other access seekers…” 
Equivalence is defined to mean “equivalence of supply of the service and access to the service 
provider’s network so that third-party access seekers are treated in the same way to the service 
provider’s own business operations”. 

3.9 As we said in our submission, the use of the word “or” in the definition of non-discrimination makes 
very clear that the definition applies two different tests to two different factual situations. Where the 
service provider does not supply the service to itself it must not treat access seekers differently; 
where it does provide the service to itself, it must not treat itself differently from other access 
seekers. 

3.10 The word “or” denotes “a choice between two mutually exclusive possibilities”.52  There is no 
ambiguity; ‘or’ is “in the absence of some restraining context, to be read as disjunctive and not as 

                                                      
49 above 
50 section 156AD(2)(c)(i) 
51 section 156AD(2)(c)(ii) 
52 https://www.lexico.com/definition/disjunctive (own emphasis) 

https://www.lexico.com/definition/disjunctive
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id est.”53 As the UK Court of Appeal held in In Re Diplock54 “the word “or” is prima facie to be read 
as meaning what it says….”. 

3.11 The Commission’s misinterpretation reads “or” as if it were “and”, with the effect that the self-supply 
obligation becomes an additional obligation to the first obligation, not a mutually exclusive 
alternative. Contrary therefore to the Commission’s view that there is “no evidence in the words of 
the statute” that Parliament intended a different test of non-discrimination to apply for self-supply, 
that intention is clear from the unambiguous wording of the statute. 

3.12 The wording of the Act is consistent with the policy intent, which was that layer 1 services would be 
provided on equivalence terms, and layer 2 services on non-discriminatory terms.55 

3.13 The Commission’s interpretation that “there may be circumstances where the equivalence 
obligation is satisfied but the network operator has nevertheless breached the non-discrimination 
obligation” would have the perverse result that compliance with s156AD(2)(c)(iii) would result in a 
breach of  s156AD(2)(c)(i), but if we were to change our behaviour to comply with the Commission’s 
view of the s156AD(2)(c)(i) obligation, we would then be in breach of  s156AD(2)(c)(iii), as we would 
no longer be treating access seekers in the same way as our own business operations -  a truly 
perverse result. 

3.14 The guiding principle of statutory  interpretation is the requirement to focus on the text and purpose 
of the statutory provision.56 Legislation must be interpreted in such a way as to make the legislation 
work in a realistic and practical manner;57  as Blanchard J stated in the Supreme Court, “perverse 
results…can never have been within the legislative purpose.”58 

The words of the deed 

3.15 The Deed likewise sets the two mutually exclusive definitions of discriminate, mirroring the test in 
the Act. This is unsurprising because, as the Deed records, the undertakings are given by each of 
us in accordance with, and are undertakings for the purpose of, Part 4AA of the Act. 

3.16 There is accordingly no evidence in the words of the Deed to support the Commission’s 
misinterpretation of the non-discrimination obligation.  

Applicable precedent 

3.17 The Commission is also in error when it states that applicable precedent including the Loyalty Offer 
case “shows there may be circumstances where the equivalence obligation is satisfied but the 
network operator has nevertheless breached the non-discrimination obligation”.59  

3.18 The Loyalty Offer case involved the interpretation of the Telecom Separation Undertakings of 
25 March 2008, amended on 10 June 2010. Those undertakings did not include a definition of non-
discrimination, and equivalence obligations had not yet come into effect. The case did not involve 

                                                      
53 Greenberg, D 2019, Stroud’s Judicial Dictionary of Words and Phrases, 9th ed, Thomson Reuters, p 1750. 
54  Re Diplock [1941] Ch. 253. 
55 NZ Government, Ultrafast Broadband Initiative, Invitation to Participate in Partner Selection Process, October 2009, Appendix 4, 
[9] 
56 Section 5(1) of the Interpretation Act provides that, “The meaning of an enactment must be ascertained from its text and in light of 
its purpose.” 
57 See for example: Chorus Ltd v Commerce Commission [2014] 1 NZLR 304 at [43]-[44] per White J; Teddy v Police [2014] NZCA 
422 at [30] per White J; and Criminal Bar Association of New Zealand Inc v Attorney General [2013] NZAR 1409 (CA) at [52] per 
Wild J. 
58 Contract Pacific Ltd v Commissioner of Inland Revenue [2011] 1 NZLR 302 (SCNZ) at [39]. 
59 Response [81] 
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the interpretation of the non-discrimination and equivalence obligations in Part 4AA of the Act, which 
were not introduced until 2011. 

3.19 Moreover, the Independent Oversight Group (an internal monitoring body) concluded that 
Telecom’s loyalty offers were in breach of the non-discrimination obligation in the undertaking and 
would also be in breach of the equivalence obligation when that obligation came into effect.60 The 
case did not involve a situation where Telecom had satisfied its equivalence obligation but had 
nevertheless breached the non-discrimination obligation. 

3.20 The only other case referred to by the Commission in Appendix B of the Draft Guidance is the UBA-
with-SLES case of 2010/11. This also involved the interpretation of the 2009 Telecom Separation 
Undertakings. The allegation was that Telecom was refusing to supply a service to access seekers 
that it was supplying to itself – conduct that would have breached the equivalence obligation as 
subsequently defined in Part 4AA of the Act. It was not, as the Commission suggests, a case where 
Telecom had satisfied equivalence but had nevertheless breached the non-discrimination 
obligation. 

3.21 The Commission must follow the plain meaning of the definition of non-discrimination in the Act and 
apply only the self-supply formulation of the non-discrimination test to the supply of unbundled layer 
1 services. If it concludes that equivalence has been satisfied it must also conclude that the non-
discrimination obligation has been satisfied. 

4. The PONFAS feeder fibre/distribution fibre pricing structure adopted by Enable and 
Ultrafast Fibre is not a difference in treatment 

4.1 Although the Commission has not specifically considered the feeder fibre/distribution fibre PONFAS 
pricing structure in its discussion of non-discrimination, it has released a report from its expert 
adviser Dr Vogelsang that concluded that this pricing structure “simply is a misinterpretation of 
equivalence and is discriminatory”.61 

4.2 In addition, in the Draft Guidance the Commission gives as an example of a price structure that can 
amount to a difference in treatment where “the price for the product is a combination of a fixed 
upfront price and a variable-per-unit price”62, noting by way of footnote that “in the economic 
literature, two- (or multi-) part tariff price structures are considered a form of price discrimination”.63 

4.3 In the Response the Commission asserts that “difference in treatment with regards price will exist 
if there is any (non-trivial) difference in the unit price of a given service as sold to access seekers, 
unless the network operator can demonstrate that the difference in treatment is objectively justified 
and does not and would not harm competition”.64  

4.4 As explained in section 3 of this submission, the obligation to not treat access seekers differently 
does not apply to a service which the network operator supplies to itself; instead the obligation is 
not to treat itself differently to access seekers. However, for completeness, we asked WIK to 
consider in their report whether the PONFAS feeder fibre/distribution fibre pricing structure adopted 
by us amounted to treating access seekers differently in the supply of the PONFAS service. As WIK 
explain in section 4 of their report, it does not. 

                                                      
60 NZCC Consultation on the non-discrimination and EOI obligations under the Telecom Separation Undertaking requirements with 
respect to the complaints concerning the Telecom Wholesale loyalty offers, 16 October 2009 [35] 
61 Vogelsang Report p26 
62 Draft Guidance [4.44.1] 
63 Draft Guidance fn86 
64 Response [89] 
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4.5 WIK conclude65 that the PONFAS feeder fibre/distribution fibre pricing structure does not amount 
to a difference in treatment between access seekers. Each is charged on the same basis a price 
which represents the cost of the resources that each access seeker consumes. As there is no 
difference in treatment, there is no need to consider the exceptions set out in the non-discrimination 
definition. 

4.6 It should be noted that PONFAS is the fibre equivalent of the copper sub-loop service, and PONFAS 
pricing follows the same structure as sub-loop pricing. Both services separately price the feeder 
fibre (for copper sub-loop backhaul)66 and distribution fibre (for copper sub-loop UCLL)67 
components of the service. This is explained in more detail at [106] – [111] of the WIK Report. 

4.7 WIK also point out that component pricing is economically efficient and does not amount to 2nd 68 or 
3rd degree69 price discrimination.  

4.8 In addition, as WIK explain, the Commission’s view that “offering the same terms if the offer has a 
different effect depending on the position of the access seeker purchasing the service” is 
discriminatory means that individual and/or subjective characteristics of an access seeker 
determines whether the conduct of the network operator is discriminatory, and that “this unusual 
approach makes the concept of discrimination highly arbitrary and subject to adverse selection and 
moral hazard”. This has inefficiency implications which are discussed in section 4 of the WIK Report. 

4.9 We agree with Chorus that under this approach “all offers will by definition constitute a difference 
in treatment – as no offer is equally attractive to all customers given their differences in commercial 
strategy, product range, scale, operational capability, marketing spend and strategy”.70 

4.10 The Commission adopted the EEO standard for equivalence in its Draft Guidance “because the 
network operator will not know the downstream costs of its downstream competitors.”71 A test of 
discrimination based on the individual characteristics of each customer must be rejected for the 
same reason – the network operator will not know “the position of the access seeker purchasing 
the service”. 

 

                                                      
65 WIK (2) [91] 
66 The sub-loop backhaul service provided fibre-based transmission capability between the distribution cabinet and the local 
telephone exchange, the copper equivalent of the PONFAS feeder fibre which is the fibre line between the fibre flexibility point and 
the central office. 
67 The sub-loop UCLL service provided access to the copper line between the cabinet and the end-user’s premises, the copper 
equivalent of the PONFAS service providing access to the fibre line between the fibre flexibility point and the end-user’s premises. 
68 WIK (2) [102] 
69 WIK (2) [103] 
70 Chorus Submission on Professor Ingo Vogelsang’s interpretation of the equivalence and non-discrimination obligations imposed 
on local fibre companies, 18 November 2019 [88] 
71 Draft Guidance [3.47] 
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