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Overview

Seminar intentions 
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• Recent and upcoming changes to the Credit Contracts and 
Consumer Finance Act 2003 (CCCF Act)

• Response to pressures of COVID-19

• Answer questions



The Commerce Commission and what we do 
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• Independent Crown Entity

• Regulation and Enforcement 

- Commerce Act

- Fair Trading Act

- CCCF Act



Role in Financial Services Ecosystem  
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• Relationship with FMA, Reserve Bank and other agencies

• Council of Financial Regulators

- financial inclusion workstream



Consumer Credit Objectives
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Prioritisation factors:

• Likely harm for consumers 

• Advancing interests of compliant 
lenders 

• Assisting lenders to improve 
compliance

• Effectiveness of consumer credit 
markets

Commerce Commission 
Strategic Framework



Consumer Credit Focus Areas 2020-21
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• Applying new legal requirements and functions, including 
implementation of processes for fit and proper person

• Intelligence in consumer credit

• Education about CCCF Act changes

• Outreach to understand issues and take appropriate action

• Enforcement priorities
o High cost lending and mobile trading 

o Debt collection 

o Motor vehicle finances and related insurances



Dot Benson
Deputy General Counsel - Credit

Changes to Consumer Credit Law



Relevant legislative amendments

• Credit Contracts Legislation Amendment Act 2019;

• Credit Contracts and Consumer Finance Amendment Regulations 2020

• Regulatory Systems (Economic Development) Amendment Act 2019

• COVID-19 Response (Taxation and Other Regulatory Urgent Measures) Act 
2020

• Credit Contracts and Consumer Finance (Exemptions for COVID-19) 
Amendment Regulations (No 2) 2020

• Addendum to the Responsible Lending Code: Covid 19

• Related amendments: Financial Markets (Conduct of Institutions) 
Amendment Bill, a review of Insurance Contracts Law Reform (yet to be 
introduced))
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Overview of key changes
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20 December 2019

Penalties for 
Responsible Lending 
breaches

Enforceable 
undertakings

13 January 2020

Standing disclosure 
an offence

Changes to 
application of 
repossession 
provisions

1 May 2020

New High Cost rules 
(partial introduction)

Expansion for 
remedies for 
breaching the Act 
including compliance 
orders and corrective 
advertising

1 June 2020

Remainder of rules 
relating to High Cost 
Consumer Contracts

Application of CCCFA 
to Mobile Traders

comcom.govt.nz – search ‘changes to credit laws’



Overview of key changes
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1 October 2021

Certification

Duties on directors and senior managers

Record keeping

Regulations advertising, affordability and suitability

Disclosure:

• Prescribed information for variation disclosure

• Disclosure about dispute resolution schemes and financial mentoring services

• Disclosure on commencement of debt collection

• Disclosure in same language as advertising

comcom.govt.nz – search ‘changes to credit laws’



Overview of key changes
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1 October 2021

Affordability assessments where there are material changes to 
a contract

Lenders can no longer solely rely on the fact that information 
has been provided by the borrower to show that they have 
made reasonable enquiries about the affordability and 
suitability of a loan.

Annual returns

comcom.govt.nz – search ‘changes to credit laws’



Certification
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Lender 

or 

mobile trader

Director Senior Manager

Comcom.govt.nz search for “fit and proper person certification”



Duties on directors and senior managers

• Directors and Senior managers will be required to exercise due diligence to 
ensure that a creditor complies with duties and obligations under the Act.

• Commission to provide guidance towards the end of the year
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New High Cost Credit Contracts Rules

• Cap on interest and fee charges

• Cap on rate of charge

• No compound interest

• Presumption that default fees of over $30 are 
unreasonable

• Restrictions on lending to borrowers who

o have other HC loans, 

o have recently had other HC loans or 

o multiple HC loans within last 3 months

• Reasonable enquiries defence
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High cost credit guidelines (comcom.govt.nz search high cost credit guidelines)



Carissa Baker
Manager, Intelligence Advocacy and Enquiries

Intelligence, advocacy and priority 
setting



What we do
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Enquiries

• 10,000 complaints per 
year

• Assess complaints for 
relevance and compliance 

with laws

• Oversee complaints triage 
process
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What we do

20

Intelligence

• Identify trends in 
complaints data 
and issues for 

further research

Enquiries
• 10,000 complaints per 

year

• Assess complaints for 
relevance and 

compliance with laws

• Oversee complaints 
triage process



What we do
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Intelligence
• Identify trends in 

complaints data and 
issues for further research

Advocacy
credit.advocacy@comcom.govt.nz

• Outreach to understand  NZ markets 
and the issues consumers face

• Support to lenders on best practice.

• Education materials for businesses 
and consumers. 

Enquiries
• 10,000 complaints per 

year

• Assess complaints for 
relevance and compliance 
with laws

• Oversee complaints triage 
process
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Enforcement Criteria

How we prioritise our work
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• Available on the Commission’s website and seminar resource hub:

• Extent of likely harm

• Seriousness of conduct

• Public Interest



How we exercise our discretion
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The next 12 months
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• Implementation of continued changes to CCCFA

• Monitoring and enforcement of new requirements
o High cost lending

o Responsible lending

• Responding to changes and circumstances created by COVID-19



John Lyall
Auckland Manager

Investigations



The Investigation Process
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Principles

• Objective, fair and impartial

• Open and transparent

• Timely

• Handle Information Responsibly

• Accountable
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The Investigation Process

• Complainant

• Other useful 
sources

• Company being 
investigated

• Request

• Notice

Information 
Gathering
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Investigation Outcomes

No Further Action
Compliance 

Advice

Warnings Court Action

Outcomes
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Enforcement Workstreams this Year
Focus Areas: 

• High Cost Loans 

• Interest rate caps and limits

• Mobile traders

Other priority workstreams: 

• Motor vehicle finance and insurances add-ons

• Debt collection



Objectives

▪ Gain an understanding of the Motor Vehicle Finance industry

▪ Identify practices and behaviours that:

- Cause harm or

- Breach the legislation we enforce

▪ The focus is on the lenders

Motor vehicle Finance & related add-ons 
Project



Case study 
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$9285 = purchase price of car

$495 =   Establishment fee

$899 =   Broker fee

$768 =   Waiver protection 
insurance

$595 =   Gap insurance

$795 =   Motor vehicle warranty

$391 =   Blackhawk Immobiliser

$6860 = Interest @ 24.95%

Total   =  $21,784.39



Disclosure

• Informs borrowers - fairness

• Allows borrowers to make decisions

Fees

• Make sure your fee structure is right

• Fees are not for making a profit

Disclosure and Fees

33



Rose Scott
Senior Legal Counsel

Advertising



First principles: a reminder

• Fair Trading Act – prohibits misleading or deceptive representations or 
conduct liable to mislead the public

o If you can’t prove it, don’t say it!

o Fine print to clarify, not qualify

• Advertising consumer credit is also subject to the Lender Responsibility 
Principles 

o Advertising requires the care, diligence, and skill of a responsible lender

o Lenders must comply with advertising standards and advertising must 
not misleading, deceptive or confusing

o Guidance about how to comply with the principles is currently contained 
in the Responsible Lending Code
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MBIE 2018 Desk-Top Study of Lenders

• Common advertising and disclosure practices in 2017/18

• Similar studies were conducted in 2011 and 2006

• Changes in lender behaviour since the 2015 reforms?

36



Relevant Findings 
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What’s new?

• Offence to breach standing disclosure obligations

• Amendment to Credit Contracts and Consumer Finance Act Regulations 
2020

o Applies to “advertising”

o Specific rules for advertising 

High Cost loans

38



What is advertising?
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Advertising means any form of communication—

(a)that is to be, or has been, distributed to a person; and
(b)that is reasonably likely to induce a person to inquire about or apply for an 
agreement; and
(c)that is authorised or instigated by, or on behalf of, the lender or an associated 
person of the lender, or prepared with the co-operation of any of those persons

Distribute includes –

(a)make available, publish, and circulate; and
(b)communicate by letter, newspaper, an Internet site, broadcasting, an audio or 
visual service, sound recording, television, film, video, or any form of electronic or 
other means of communication



New Regulations: from October 2021

High cost loans

• Financial mentoring services and Dispute 

Resolution 

• Risk warning

Other consumer credit advertising

• Payment amounts

• Interest rates or charges

• Fees

• Prohibited statements

40



For example:
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Total amount of payment is $4,680

Rates may range between 20% and 30% 
depending on the borrower’s risk

$100 establishment fee – information 
about fees and charges can be found here



Credit Product Survey

• Commerce Commission initiated review May to June 2020

• Desktop website survey

• Over 360 credit products reviewed, covering:

o Personal loans

o Motor vehicle loans 

o High cost lenders

o Credit cards 

o Home appliance lending

o Mobile traders

42



Advertising Approval Time
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Examples

• Money available “within one hour”, “on the same day”, 
and “within an hour” of approval.

• Quick application process

• “5 minutes” or “a few minutes”

• New regulations: 

“ …. after responsible lending checks”

44



45

Mark Atwell
Principal Investigator 

Responsible Lending –
Suitability and Affordability



Responsible lending principles 

Responsible Lending
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• Every lender must comply with the lender responsibility principles 
(CCCFA, s9C)

• Lender must exercise the care, diligence and skill of a responsible 
lender

o in any advertisement

o before entering into an 

agreement to provide credit 

o in all subsequent dealings 

with a borrower



Lender responsibilities
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• Before entering into a loan agreement lenders must make 
reasonable inquiries so as to be satisfied that it is likely 
that 

o The credit will meet the borrower’s                  
requirements and objectives                                             
- suitability

o The borrower will make the                                 
payments under the agreement                            
without suffering substantial hardship                                  
- affordability



Responsible Lending Code

48

• Elaborates and provides guidance

• Sets out certain processes, practices or procedures that a 
lender should follow

• Provides commentary and examples

• The Code is not binding



Reasonable inquiries

Suitability 
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• Lender must make reasonable inquiries 

• Inquiries may include 

o Loan purpose

o Loan amount

o Product features



Reasonable inquiries

Suitability
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• Lender must consider information and make assessment

o Loan will likely meet borrower’s requirements and 
objectives

• Responsible lending obligation

is on lender not borrower



Potentially concerning practices Commission sees

Suitability
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• Reasonable inquiries

o Failure to ask borrower about 

loan purpose

o Inappropriate use 

of drop-down menus

o Trying to discharge obligation 

to make inquiries through disclosure



Potentially concerning practices Commission sees

Suitability
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• Suitability assessments

o Failure to consider information 

collected at all

o Failure to properly consider 

information collected



Inquiries into and assessment of substantial hardship

Affordability
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• Lender must make inquiries and then make assessment of 
affordability.

• Responsible Lending Code states that lenders need to be satisfied 
that it is likely that the borrower will: 

o Make payments on new loan

o Meet necessities

o Other financial commitments

o Without having to sell assets

• Inquiries into income, expenses, likelihood of repayment 



Inquiry into income

Affordability
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• Make inquiry about income: 

o Sources, stability and likely changes in income

• Verification – e.g. payslips, bank statements

• Be mindful of 

o Boarder income

o Partner’s income

o Income deductions



Inquiries into expenses

Affordability
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• Make inquiry about borrower expenses 

o Fixed expenses

o Living expenses

o Other continuing expenses

• Verification of expenses 

o Banks statements

o Benchmark comparisons 



Potentially concerning practices Commission sees

Affordability 
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• No “sense check” of expenses 

o All rounded to nearest $50 or $100

o Unrealistically low 

o Zero recorded for entire categories

• Not including post loan expenses 

• Poor verification – expenses not matching 
bank statements



Inquiry into Likelihood of repayment 

Affordability
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• Credit check

• Bank statements

• Payment history



Affordability assessment

Affordability 
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• Lender must make assessment 

• Be mindful of

o Obligation on lender not 

borrower

o Buffers

o Income percentage decision rules

o Repayment but with substantial hardship



Ferratum New Zealand Limited

Case study 
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• One of three high cost on-line lenders where Commission 
has filed proceedings  

• Loan terms

• Alleged responsible lending failures 

• Settlement and declaratory judgment 7 July 2020



Ferratum

Case study
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• Suitability
o Failure to inquire about loan purpose

o Inadequate information for 

repeat borrowers

• Affordability 
o Failure to obtain sufficient information about income and 

expenses

o Use of ‘scoring system’

o Inadequate information for repeat borrowers

• Informed decision – Plain English loan contract



The covid crisis and borrower 
behaviour

Insights from CFFC research

Dr Celestyna Galicki, Research Lead

CFFC (Commission for Financial Capability) 



“Classic” hardship

Debt problem developed over a long period 
of time – deficit budgets where debt is 
needed to manage

Low earning power is the underlying problem 
(e.g. low education, chronic health issues) 

MSD, budgeting services/FinCap Trust, 
charities and private sector initiatives have 
been working in this space for a long time 
(and doing a great job)

However, what we learned about what 
works/ doesn’t work for this group may not 
apply to the “new” hardship

Medium and high earners with high 
commitments who experienced a long-term 
decline in income as a result of the covid
crisis

This group has been the focus for CFFC long 
before covid because we were worried about 
the adequacy of their retirement savings and 
their lack of financial resilience

(CFFC= office of the Retirement 
Commissioner)

“New” hardship



Incomes have not 
recovered
First wave of our survey focused on covid
impact was in April (in collaboration with 
University of Bristol)

We just finished data collection for the 
second wave

We timed it to publish data after the election 
(public service neutrality)

But there are a few data points I can reveal 
now

We hoped that wage subsidy will tide over 
people while they will figure out new jobs, 
new sources of income 

Yet we do not see much recovery of incomes



Most common types 
of high income high 
debt (pre-covid)

Legacy – families, big mortgage, investing in 
their children

Lifestyle – mostly young professionals / 
specific occupations, peer pressure for visible 
signs of success

Living now - young people who can’t afford a 
house so have given up on saving and long-
term planning

In April: 715,000 households at risk of 
financial difficulty in the future if they 
experienced a drop or further drop in 
income

Now: around one third of them did 
experience a drop in income

Most are not in difficulty yet – dipping into 
savings and existing credit lines (credit 
cards), looking for new sources of income
Wage subsidies / mortgage holidays / higher 
jobseeker payments are softening the 
transition



We see signs of 
increasing distress 

… among mid- to high earners (earnings over 
the last year)

Why are we worried about them?

10%

12%

14%

16%

18%

20%

22%

24%

26%

28%

Q2 20 Q3 20

During the last four weeks, has your household used a credit card, 
overdraft or borrowed money to buy food or to pay expenses 

because you have run short of money? - Yes

under 70 k 70k and over

Q2 2020 N=1606; Q3 2020 N=1607



Denial and 
unreasonable 
optimism

Delaying hard decisions such as moving 
to a cheaper place or reducing 
children’s paid activities

Starting a business or getting into direct 
investing 

Income/assets too high to qualify for 
benefits – often they experienced a pay 
cut not redundancy

Some of them will recover their income 

Some will not, or only after a long time 
– they are at risk of hardship because of 
the decisions they are now (not) making

Looking back at April data, people were 
not that good at predicting what will 
happen to them financially (except 
those in tourism-related industries)

Lenders could do more to proactively 
reach out (making use of predictive 
analytics?) and anticipate future needs



Mindset

“she’ll be right” - believe income will recover

Many are unaware of the extent one can 
negotiate with a lender

May not see existing help (such as budgeting 
services) as able to cater to their needs –
these are for the “classic hardship” group 
and would not have the expertise to help 
them

Unwilling to make drastic changes

Not aware how to navigate the new situation

“Deer in the headlights”

Communication and framing of available help 
will be essential in engaging that group

Making the right decisions early can save 
them from prolonged hardship

Who has the responsibility and the capability 
to help?

Government / Lenders / NGOs



Reluctance to talk

Commission for Financial Capability runs the 
Sorted.org.nz website

Recently we invited the public to send us 
money questions

We received hundreds

To many of these questions we replied “you 
need to talk to your bank / lender”

14% of those earning 70k+ are hiding 
or concealing their financial situation 
from family or friends



What about those not 
affected?
Fortress building

Out of those who are doing well (have not 
lost their incomes) many are turbo-charging 
their savings and paying down existing debt

Many people realised that it is a good idea to 
have a 3-month emergency fund

A 12-month cash emergency fund is “the 
new black” in some personal finance 
communities

NZ households were not good at saving but 
now those who can afford it are almost 
overdoing it –the zeal of new converts

Lockdown made them realise on how little 
they can live if they only buy essentials
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27%

28%
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34%

Q1 20 (N=1015) Q2 20 (N=1606) Q3 20 (N=1607)

% who have a 3-month emergency fund
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March 2020
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April 2020
n=543
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n=541

July 2020
n=539

August 2020
n=535

September
2020 n=533



Not everything gets 
paid off equally 
quickly

We the prevalence of lower APR loans go 
down

Higher APR loans also go down but more 
slowly

Is this change in borrower behaviour or 
change in lending criteria / availability? 
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20%
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26%

January 2020 February
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% who have a personal loan with a bank
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2020

% who have a loan with a finance company



We see a K-shaped 
pattern

Some are on their best financial behaviour

- Will it last?

- Are they not being too careful? 

Some are in denial and putting themselves at 
risk

- How to help them? Who should be 
helping them?

- How many will bounce back? How 
quickly?

Pre-covid –
doing fine

On their best financial 
behaviour - saving, 

paying off debt even if 
they did not lose 

income

Loss of income + not 
changing their 

behaviour enough – at 
risk



• Need to focus on the group at risk of falling into hardship

- understand their mindset

- communicate – reach out effectively (what we know suggests a 
mix of reassuring and exciting)

- assist them

• The enthusiasm of newly converted savers is an opportunity to further 
change their financial behaviour for the better

So What?



Thank you

- CFFC leads the National Strategy for Financial Capability – talk to 
us if you would like to get involved 

- If you would like to receive a summary of the questions people 
sent to Sorted, email Estelle@cffc.govt.nz

- Celestyna@cffc.govt.nz

mailto:Estelle@cffc.govt.nz
mailto:Celestyna@cffc.govt.nz
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Dot Benson

Deputy General Counsel, Credit

Varying Contracts when a Borrower’s 
Situation Changes
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Relevant Legal Obligations

Lender Responsibility Principles

• Care, diligence and skill of responsible lender

• Treat borrower ethically and responsibly

• Assist borrower to make informed decision

• Responsible Lending Code – Chapter 12
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Taking Action

• Proactively identify borrowers who might be in hardship

• Contact borrowers who default

o Enquiries about reason

o Consider payment arrangement or variation

o Advise on right to make formal hardship application
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Taking action continued

Reasonable considerations

• Strength of credit, income and repayment history

• Income change (particularly due to COVID-19)

• Likely duration of financial stress

• Employment status / likelihood of employment

• Steps being taken
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Hardship Provisions in CCCF Act

• Minimum standards

• Temporary relief for borrower without direct cost to lender

FAIR AND REASONABLE FOR BOTH PARTIES

Borrower
In writing

Unforeseen Hardship

•Specify cause

Prescribed changes only

•Minimum necessary

Reasonable expectation new 
obligations can be met

Lender

Must consider

No enforcement action until 
decided

Can not charge fee
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Assisting borrowers to understand

• Section 11 of Code

• Clearly inform borrower

• Details of variation

• Changes to key features

• If they may have more to repay
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