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Introduction 

1. Thank you for the opportunity to comment on the Commission’s draft equivalence and non-

discrimination guidance (the guidance).  

2. The guidance is important as it sets out the Commission’s expectations relating to how the 

equivalence of input and non-discrimination model is expected to work, and Chorus and LFCs’ 

compliance with fibre deed obligations.   

3. Service providers require confidence in access arrangements for them to use the UFB fibre 

network and invest in networks and services.  At the same time, Chorus and LFCs have strong 

incentives to undermine potential competition in connectivity markets and distort competition in 

downstream and adjacent markets.  Access seeker submissions on the earlier Vogelsang paper 

highlight competition concerns with current Chorus and LFC practices.  The application of EOI, 

non-discrimination obligations and Part 6 price quality regulation are critically important if service 

providers are to invest in retail services and networks.     

4. The Telecommunications Act recognises that Chorus and LFCs can exercise the market power 

they hold, and it creates a three-ply safety net to prevent distortions: 

a. UFB wholesale fibre providers are subject to non-discrimination, and equivalence 

obligations.  

b. Line of business restrictions prohibit them from participating in supply to retail customers1; 

and   

c. The Commission is required to make decisions that best promote workable competition for 

the long-term benefit of end users.  

5. It is only once workable competition develops that the Commission may de-regulate and these 

obligations fall away.    

6. The regulatory framework was designed to promote workable competition between LFCs and 

access seekers where this was possible and recognises the importance of promoting access 

seeker investment and innovation.  LFCs are vertically integrated in the provision of layer one and 

layer two services and are thus subject to both structural and behavioural limitations.  It 

deliberately seeks to ring fence the fibre network and promote competition in downstream and 

adjacent markets and in doing so, reflects comparable measures that are applied in the UK and 

EC and by the EA in New Zealand2.    

7. The Commission is further tasked with applying an ex ante regulatory framework that achieves 

these objectives. The EOI and non-discrimination guidelines which the Commission publishes can 

lean on similar guidelines developed overseas but do need to take New Zealand’s specific context 

 
1 The OECD competition group is to consider the line of business structural and behavioural 
obligations at its June 2020 roundtable.  Experts presentations and OECD background paper 
discussing policy, ex post and ex ante remedies can be found at 
https://www.oecd.org/daf/competition/line-of-business-restrictions-as-a-solution-to-competition-
concerns.htm 
2 See 3.7-3.9 of the draft.  EU regulator guidelines describe equivalence of access and non-discriminatory 
principles.  See Table I of BEREC Guidance on functional separation under Articles 13a and 13b of the revised 
Access Directive and national experiences 2011.  
https://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/195-
berec-guidance-on-functional-separation-under-articles-13a-and-13b-of-the-revised-access-directive-and-
national-experiences.   

https://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/195-berec-guidance-on-functional-separation-under-articles-13a-and-13b-of-the-revised-access-directive-and-national-experiences
https://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/195-berec-guidance-on-functional-separation-under-articles-13a-and-13b-of-the-revised-access-directive-and-national-experiences
https://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/195-berec-guidance-on-functional-separation-under-articles-13a-and-13b-of-the-revised-access-directive-and-national-experiences
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into account and should provide more meaningful guidance to enable parties here to identify 

harms and avoid distortions.      

Comment 

• We support the draft guidance that reinforces key regulatory principles, i.e. that equivalence and 

non-discrimination are broad obligations that require Chorus and LFCs to not favour their own 

downstream businesses.  This recognises that even though Chorus and LFCs do not participate in 

supply of services to retail customers, they are still able to create distortions in the market if they 

discriminate. Clear guidance on how this should operate in practice is important. 

• The Commission may wish to consider further potential access provider exclusionary conduct 

whereby services are designed or non-price terms applied that are capable of - or designed to - 

raise rivals’ costs (including the non-price costs to compete at a given level).   

• The Commission has also proposed a competition law cost standard for applying the economic 

replicability test (ERT) that is not appropriate for ex ante regulation anticipated by the Act. 

  

8. We support the Commission providing guidance on how it believes Part 4AA of the Act and Fibre 

Deeds should apply.  The guidelines should aim to provide Chorus and LFCs with sufficient 

information so that they can comply with ex ante requirements.  This will promote certainty for 

access seekers investments. 

9. The draft guidelines reinforce key principles that, for example: 

a. Equivalence and non-discrimination are broad obligations that apply to all fibre network 

services and govern how these are provided to access seekers and to access providers 

own business units. 

b. Access provider obligations are to be transparent and provide access to current and new 

fibre services on the same basis as the firm’s own downstream business unit.  These 

obligations apply broadly across UFB fibre businesses.  

c. Recognition that the structure of wholesale prices and incentives (as opposed to the price 

level) can distort competition and may not be consistent with EOI and non-discrimination 

obligations. 

10. These are important principles that reinforce the protections built into the regulatory framework.  

The Deeds seek to address exclusionary conduct which is commonly considered to fall into 

behaviour that results in a margin squeeze or raises rivals’ costs.  The guidelines fully explore 

margin squeeze concerns but less so access provider behaviour that raises rivals’ costs (this latter 

behaviour is seen in non-price aspects of the service). 

11. We recommend that the Commission: 

a. Consider how network operators may use product design and non-price terms to 

undertake exclusionary conduct to raise rivals’ costs. 

b. Be open to revisiting aspects of the guidelines (providing more guidance) when the 

investigation in to RSP layer 1 complaints has been completed.  As noted in the draft, the 

appropriate cost standard for a margin squeeze test is context specific, and detailed 

investigation may enable the Commission to provide additional useful guidance. 
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c. Provide greater clarity on the type of conduct that would likely breach the non-

discrimination obligation, including an analytical method for doing so. Given the purpose 

of the legislation it is important that non-discrimination guidelines recognise the potential 

distortions in downstream and adjacent markets, not just on downstream fibre markets.  

Product design principles and non-price terms 

• The guidelines could consider potential exclusionary conduct by access providers.  Access 

providers have incentives to design products, offer non-price terms and create information 

asymmetries to increase the costs of access seekers looking to create innovative products that 

ultimately compete with those of the access provider (including the Layer 2 products provided by 

LFCs). 

• The guidelines could outline, in a similar way to price terms, that access seeker non-price conduct 

that weakens access seekers ability to compete would not be consistent with equivalence and 

non-discrimination required under the Act.  

12. We support the general approach that equivalence and non-discrimination obligations apply 

equally to price and non-price aspects of regulated services.  These obligations seek to address a 

concern that regulated providers deal on terms that distort or foreclose markets through raising 

rival costs or predation (i.e. margin squeeze).  The guidelines address pricing concerns as they 

relate to a margin squeeze at length.   

13. However, as set out in our earlier submission, we have significant concerns with the design and 

structure of Chorus’ unbundled fibre offer that discriminates against access seekers relative to 

Chorus’ own layer 2 service and raises access seeker costs.  We noted that in practice the design 

and business rules relating to the unbundled service is as important as price.  Chorus and LFCs’ 

approach to the PONFAS results in a complex and high cost to support service which, together 

with an expected inferior customer experience relative to that available from Chorus and LFCs, is 

unworkable for access seekers and their customers.  

14. Accordingly, we are equally concerned at access providers’ incentives and ability to unilaterally 

establish product rules and other non-price terms – taking advantage of information asymmetries 

and control of network elements - to raise rivals’ costs and thereby limit their ability to create 

meaningful competitive alternatives.  Exclusionary conduct of this nature is commonly seen as 

harming the competitive process by weakening the ability of rival firms to compete and such 

conduct does not constitute competing on the merits.  Under a raising-rivals’ costs strategy, a 

seller takes actions to make it more costly for rival sellers to serve buyers, thus weakening the 

rivals’ abilities to compete. 

15. We believe that the Commission should consider, in the same way it considers access provider 

pricing in detail, the application of equivalence and non-discrimination obligation to non-price 

aspects of the service.  For example, to satisfy equivalence of inputs and non-discrimination, a 

network operator must treat access seekers and its own business equally, but also ensure non-

price aspects of services are not exclusionary: 

a. Where the conduct raises rivals’ costs so that it undermines competition on the merits;  

b. Where access seekers do not have access to the same inputs and opportunities to exploit 

efficiencies and innovation.   

16. The network operator’s own downstream operations will not be treated equally or in a non-

discriminatory way to access seekers if access seekers face non-price aspects of the service that 

raise their costs.  
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Equivalence/ECPR  

• We support the Commission’s proposed approach whereby it will apply an economic replicability 

test (ERT) to test for equivalence.  This is a common approach that underlies ex post and ex ante 

margin squeeze analysis. 

• A key issue is determining the cost standard for downstream prices.  The Commission proposes to 

apply the equally efficient operator standard (EEO) standard referencing long run average 

avoidable costs (LRAAC) as the default minimum margin – acknowledging that alternative 

standards may better meet the purpose of the Act depending on the circumstances3.     

• The proposed default standard – which is more commonly applied to ex-post competition 

assessment rather than the ex-ante promotion of competition as required by the Act – is unlikely in 

practice to achieve the desired regulatory purposes that underpin the Act.  Therefore, the 

alternative standards anticipated by the draft will inevitably be applied.   

• The Commission is also considering RSP concerns relating to Chorus’ proposed layer 1 

unbundled services.  It may want to revise the proposed guidance following the principles that 

come out of that inquiry. 

 

17. The Commission highlights that the Deeds do not specify price and, as Chorus and LFCs are 

integrated firms spanning potentially competitive markets, the access price that complies with the 

Deed and Part 4AA of the Act must be inferred.    

18. The Commission view is that, to satisfy equivalence of price, the margin between the network 

operator’s upstream and downstream prices must cover the costs of providing the downstream 

service including a normal return on capital.  The available margin must satisfy an economic 

replicability test4.   

19. We support the proposed approach - the Commission applying the ERT is a practical means of 

identifying the outer edge of price levels consistent with equivalence.   

The Commission’s default cost standard 

20. A key issue in the ERT is determining the cost standard for the downstream costs.  This has a 

significant bearing on the market and competition outcomes.   

21. The Commission proposes that, when assessing the profitability of the downstream operations, 

the ‘margin’ between the downstream and upstream prices must be equal to or greater than5:  

a. The network operator’s own downstream costs (the equally efficient operator (EEO) 

standard).  The Commission notes that a minimum standard that references, say, an 

access seekers costs is not practical where prices are set commercially and subject to 

enforcement action (the network operator may not know the costs of its downstream 

competitor)6. 

b. The long-run average avoidable costs (LRAAC) of the downstream service (plus any 

incremental costs of providing access to access seekers).  Under the proposed LRAAC 

approach, downstream costs do not include sunk costs, common upstream and 

 
3 See 3.54 – 3.55 of the draft guidance. 
4 See 3.30 
5 Para 3.42 to 3.45. 
6 See 3.47 
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downstream cost or recovery of earlier losses from pricing approaches such as 

penetration.   

22. This cost standard will result in the highest upstream price, and minimum margin for downstream 

access seekers to enter and compete.  While the minimum standard could discourage 

productively inefficient access seeker investment, it will also prevent investments that would lead 

to gains in dynamic efficiency over time (investments both from access seekers and access 

providers facing competitive forces)7.   

23. Accordingly, the draft anticipates departing from the default standard depending on the 

circumstances - i.e. to take in to account specific market circumstances - where material fixed and 

common costs would prohibit entry by access seekers or where additional downstream 

competition and investment by access seekers might be in end users long term interests8. 

24. In summarising the response to submissions on Vogelsang’s paper9, the Commission emphasised 

that the appropriate standard depends on the market characteristics and circumstances and can 

only be addressed through specific investigation10.   

41.  As signalled in the draft guidance at paragraphs 3.54-3.55, depending on the specific 

market characteristics and circumstances, an alternative cost standard might be more 

appropriate to demonstrate compliance with equivalence. The question of whether a different 

standard for satisfying equivalence16 – such as an adjusted EEO standard which takes into 

account the scale of an access seeker, or the REO standard – may be appropriate given the 

specific market circumstances and service(s) in question can only be addressed through an 

in-depth investigation (and considered by the High Court in any enforcement action 

concerning the deeds).  

The default cost standard is unlikely to be relevant for our context 

25. We doubt that the default EEO/LRAAC standard can be consistent with the ex ante regulatory 

objectives to promote competition and dynamic efficiency and an alternative standard will 

inevitably emerge from any investigation in to access provider practices.   

26. The draft rightly recognises that the appropriate standard depends on the regulatory purposes and 

context within which the test is being applied and, in practice, a range of cost standards have been 

applied to establish a margin squeeze depending on the context.   

27. For example, Oxera noted the range of margin squeeze implementation standards applied by 

authorities (the range is set out in the Oxera figure below) and attributed this to a difference in the 

regulatory objectives of ex ante regulation and ex post competition policy. Unlike competition 

authorities, sectoral regulators often have a statutory duty to promote competition in the markets 

they regulate11. 

 
7 See 3.46 
8 See 3.47, 3.51, 3.54-3.55.  
9 See 3.46. 
10 The costs of the access seeker or adjusted access provider (i.e. adjusting for different scale) will be appropriate 

if the alternative would better promote competition and investment for the LTBEU.  Cost based upstream prices 

(LRIC, LRIC+ or BBM) may also be appropriate (provided they do not result in a price squeeze.  See draft at 3.52, 

3.55 and 3.57. 
11 https://www.oxera.com/wp-content/uploads/2018/03/Margin-squeeze_1.pdf  

https://www.oxera.com/wp-content/uploads/2018/03/Margin-squeeze_1.pdf
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Figure from the Oxera 2018 paper 

 

28. BEREC has also summarised the key differences between margin squeeze analysis in the context 

of ex post and ex ante regulation12.  BEREC report that competition authorities penalise ex post 

behaviours while regulatory authorities’ primary task regarding margin squeeze is to prevent 

market foreclosure’s conducts from SMP operators, as well as encourage investment and 

competition with a forward-looking approach.  Regulatory authorities apply the same methodology, 

but not the exact same parameters, as the margin squeeze test run by competition authorities. 

29. Accordingly, the draft guideline default standard is based on parameters more commonly applied 

to ex post competition law purposes and would be considered an outlier approach for the ex ante 

regulatory implementation.     

30. This approach does not sit well with our legislation, which clearly anticipates the Commission 

applying an ex ante framework.    

31. As noted above, the default standard is further not expected to result in access seeker entry and 

competition in downstream markets.  Vogelsang and Cave also advised the Commission that layer 

1 unbundling at avoided cost is unlikely to result in layer 2 entry and competition13.  It is difficult to 

envisage in our context a scenario where the default standard promotes competition as envisaged 

by the Act.  Vector outlines alternative standards in its submission on the Vogelsang paper that 

better reflect our context and are consistent with the Act14. 

32. Therefore, we believe that the Commission will inevitably have to consider the cost standard in the 

context of a specific in-depth investigation.  RSPs have complained that Chorus’ proposed 

unbundled layer 1 service not consistent with the Act and the cost standard should be considered 

there.  We recommend that the Commission come back to the draft guidance after completing that 

investigation, considering whether it can provide further guidance on how it might undertake future 

case by case analysis.  

 
12 See page 49 onwards where BEREC summarises the different objectives and parameters depending on ex 

ante or ex post context.   
https://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/4782-
berec-guidance-on-the-regulatory-accounting-approach-to-the-economic-replicability-test-ie-ex-antesector-
specific-margin-squeeze-tests 
13 See page 24 https://comcom.govt.nz/__data/assets/pdf_file/0031/147838/Ingo-Vogelsang-and-Martin-Cave-
Pricing-under-the-new-regulatory-framework-provided-by-Part-6-of-the-Telecommunications-Act-21-May-2019.pdf  
14 See Vector 18 November 2019, Submission on Telco Application of Equivalence and Non-Discrimination 
Obligations   

https://comcom.govt.nz/__data/assets/pdf_file/0031/147838/Ingo-Vogelsang-and-Martin-Cave-Pricing-under-the-new-regulatory-framework-provided-by-Part-6-of-the-Telecommunications-Act-21-May-2019.pdf
https://comcom.govt.nz/__data/assets/pdf_file/0031/147838/Ingo-Vogelsang-and-Martin-Cave-Pricing-under-the-new-regulatory-framework-provided-by-Part-6-of-the-Telecommunications-Act-21-May-2019.pdf
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LRAAC is further unlikely to achieve equivalence 

33. We also doubt that the proposed LRAAC approach is consistent with the access provider 

equivalence obligation to treat access seekers the same as their own downstream business. 

34. In terms of equal treatment, if the purpose is to promote competition, access seekers must be 

afforded the same opportunities to access efficiencies as the access providers own downstream 

business.  For example, to access technical efficiencies, recover all costs within the competitive 

margin (including sunk); and exploit and set price within the downstream market.   

35. However, our understanding of the default LRAAC approach is that it would see these 

opportunities reserved only for the access providers own downstream businesses, for example 

a. The access providers’ downstream businesses are not required to recover sunk costs (the 

avoided cost approach sees these costs recovered though upstream prices), yet an 

access seeker must recover these costs through the downstream margin. 

b. The access providers’ downstream business can guarantee the recovery of early set up 

costs (past losses) or undertake penetration pricing, yet this opportunity isn’t available to 

other downstream business units. 

c. Shared costs between upstream and downstream businesses are not allocated to the 

downstream business even where the downstream business contributes to asset capacity.  

The same opportunity is not afforded to access seekers. 

36. These costs should be included in the margin cost standard.  If an access seeker is not able to 

access these efficiencies, then they must be more (rather than equally) efficient than the access 

provider to enter the market and compete.   

Non-discrimination 

• We support the Commission’s proposed broad approach to non-discrimination and consideration 

of practices that distort competition. 

• The Commission may wish to provide examples of non-price discrimination that would cause 

concerns such as an access provider failing to use the same processes for developing new 

service variants.  

 

37. We agree that the Commission should focus on non-discriminatory activity further as we are 

already seeing price discrimination occurring in layer 2 services and shaping of competition in 

downstream markets.   

38. Chorus already provides connection incentives and marketing funds outside the reference offer 

construct that, in practice, have different effects on access seekers or influence adjacent and 

downstream markets.  For example, caps on marketing contributions and connection incentives 

with hurdle volumes (these have the effect of loyalty rebates) detrimentally discriminate against 

and undermine alternative and competitive access seeker infrastructure investments15.      

39. Accordingly, we support the Commission’s proposed broad approach to considering non-

discrimination and consideration of differences and practices16. Commission should consider 

 
15 See 4.46 
16 See examples at 4.26 and 4.46 
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pricing structures in terms of their impact on access seekers and competition.  In which case, the 

Commission should be concerned about pricing that has the objective or effect of: 

a. Distorting competition in downstream markets, i.e. pricing at wholesale to soften 

competition from substitutes, such as alternative infrastructure service in downstream 

markets; and 

b. Exclusionary in that it seeks to build or protect market power, i.e. predatory pricing, 

bundles and margin squeezes17.   

40. The guidelines set out key non-price and transparency obligations, which we support.  As noted in 

our submission on the expert’s report, we believe that non-price barriers to competition are as 

important for promoting competition and end user benefits.   

41. To further promote certainty relating to these obligations, the Commission could provide clarifying 

examples in the guidance that Part 4AA obligations require: 

a. Access providers to use the same processes for developing new layer 1 or 2 variants 

for their own downstream services. 

b. The disclosure of reference offers irrespective of whether the service is provided to 

the access providers own business unit.  The framework requires the same treatment, 

transparency and the maximum use of reference offers, and this should extend to 

access seeker and access provider use of the network.   

 

 [END] 

 
17  The OECD competition group has provided guidance on how wholesale prices can undermine competition.  

For example, this OECD staff paper sets out potential policy concerns:  

https://one.oecd.org/document/DAF/COMP(2016)15/en/pdf 

 

https://one.oecd.org/document/DAF/COMP(2016)15/en/pdf

