
C:\DOCUME~1\cpb1\LOCALS~1\Temp\iManage_385492_1.DOC Page 1 

NOTICE UNDER SECTION 66(1) OF THE COMMERCE ACT 1986 
SEEKING CLEARANCE TO PROCEED WITH AN ACQUISITION 

 

TO: The Registrar 
 Business Acquisitions and Authorisations 
 Commerce Commission 
 P O Box 2351 
 Wellington 

 

NOTES 

•  Notice to be given in duplicate; 

•  Also provide an electronic copy to records@comcom.govt.nz; 

•  Accompany with cheque for $2,250.00 

 

Pursuant to section 66(1) of the Commerce Act 1986 notice is hereby given seeking clearance of a 
proposed business acquisition. 
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PRELIMINARY COMMENTS TO APPLICATION 

FORM OF APPLICATION 

It is noted that a similar application for clearance under section 66(1) of the Act was made by the parties 
pursuant to a notice registered with the Commission on 28 June 2002.  That application was declined in 
the Commission’s Decision 467 dated 30 July 2002. 

The market related issues have already been the subject of detailed consideration by the Commission in 
Decision 467.  For this reason the parties to this application refer and rely on the detail set out in that 
decision.  For ease of reference the parties have expanded in some parts on the information requested to 
follow the format of the reasoning of the Commission when providing its decision.  This is to enable the 
matter to be fully considered in light of Decision 467 already provided by the Commission. 

The focus of the information contained in this notice is thus upon significant developments in the market 
over the intervening period approaching three years.  To avoid unnecessary repetition, reference is made 
to relevant parts of Decision 467.  Additional information regarding subsequent changes to the bus 
services provided in Christchurch since that decision is also provided.   

It is further submitted that the reasoning of the Commission in its decision Number 326 (in respect of a 
transaction involving New Zealand Bus Limited and Transportation Auckland Corporation Limited) is 
relevant as it also suggests that a detailed analysis of markets (including the provision of substantial 
statistical data) as provided for in the prescribed form may not be necessary in respect of this application. 
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PART I – TRANSACTION DETAILS 

 

Q 1. WHAT IS THE BUSINESS ACQUISITION FOR WHICH CLEARANCE IS SOUGHT?  

1. Red Bus Limited (“Red Bus”) proposes to acquire part of the business of Leopard Coachlines 
Limited (“Leopard”), being the business of operating scheduled urban bus routes under contract to 
the Canterbury Regional Council as described in Schedule 4 of the draft Agreement for Sale and 
Purchase dated April 2005 attached as Appendix A (“the draft Agreement”).   

2. The main assets of the business proposed to be acquired by Red Bus pursuant to the draft 
Agreement are the buses described in Schedule 1 of the draft Agreement and the contracts 
Leopard has with the Canterbury Regional Council (“Environment Canterbury”) described in 
Schedule 2 of the draft Agreement, both of which are required to operate the scheduled urban bus 
routes described in Schedule 4 of the draft Agreement. 

3. The draft Agreement has been prepared without Red Bus and Leopard concluding negotiations but 
contains terms that the participants are likely to require in the event clearance for acquisition is 
given and they then proceed to engage in negotiations for Red Bus’s acquisition of Leopard’s 
business.  Negotiations, particularly as to the important terms such as price, property and timing, 
have not yet been concluded as the participants first wish to obtain the requisite clearance. 

4. Because no contract has yet been entered into it is impossible for the participants to be certain that 
the business proposed to be acquired will be precisely the same as described in paragraphs 1 and 
2 above.  The clearance sought is requested to be on terms which will permit Red Bus to acquire 
all or part of Leopard’s business described in paragraphs 1 and 2 pursuant to an agreement in 
terms not necessarily identical to but materially the same as those set out in the draft Agreement.   

5. If required, an Agreement for Sale and Purchase in final form could be submitted to the 
Commission by way of confirmation relatively soon after clearance is granted to ensure that there is 
absolute clarity over the precise subject of the clearance. 

 

Q.2 WHO IS THE PERSON GIVING THIS NOTICE?  

6. This notice is given by Greg Campbell, Managing Director of Red Bus, P O Box 10171, 
Christchurch, phone 0-3-371 3110 (direct line), facsimile 0-3-366 5643 (not confidential). 

7. This notice is given in conjunction with Brent Early, Managing Director of Leopard, 115 Grange 
Street, Opawa, Christchurch, phone 0-3-332 5000 (not confidential), facsimile 0-3-332 2808 (not 
confidential). 
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Q.3 WHAT CONFIDENTIALITY ORDERS ARE REQUIRED? 

8. A confidentiality order is sought by Red Bus and Leopard (“the parties”) in relation to the draft 
agreement for sale and purchase (attached as Annexure A) as provided for by section 100 of the 
Commerce Act 1986.   

9. Confidentiality is sought as disclosure of the draft sale and purchase agreement would be seriously 
prejudicial to both parties due to the commercial sensitivity of the proposal. 

10. In addition, a contract between the parties for the proposal has not yet been concluded and 
because it has not been concluded it may never proceed. 

11. In accordance with section 100(2)(a) the length of time of both of the confidentiality orders that are 
sought is the expiration of 20 working days after the date of final determination or withdrawal of the 
application by the parties. 

12. The parties further request that if Red Bus has not reached an unconditional agreement with 
Leopard for purchase of the scheduled urban bus route business of Leopard pursuant to section 
100(1) of the Commerce Act 1986 (“the Act”), and settled that agreement, that this application and 
the draft agreement be withheld from release under the Official Information Act 1982 under 
s9(2)(b)(i) and s9(2)(b)(ii). 

13. The basis for withholding the draft agreement for sale and purchase under the Official Information 
Act 1982 is that it discloses trade secrets of Red Bus and Leopard and disclosure would be 
unreasonably prejudicial to the commercial position of Leopard and Red Bus.   

 

Q.4 DETAILS OF THE PARTICIPANTS – WHO ARE THEY? 

14. The acquirer of Leopard’s urban bus route business is Red Bus. 

15. The owner of Leopard’s urban bus route business is Leopard Coachlines Limited. 

16. The contact details for Red Bus are as follows: 

Greg Campbell 
Managing Director 
P O Box 10171 
Christchurch 
phone 0-3-371 3110 (direct line) 
facsimile 0-3-366 5643 (not confidential) 

17. The contact details for Leopard are as follows:  

Brent Early 
Managing Director 
115 Grange Street 
Opawa 
Christchurch 
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phone 0-3-332 5000 (not confidential) 
facsimile 0-3-332 2808 (not confidential) 

 

Q.5 DETAILS OF THE PARTICIPANTS – WHO IS INTERCONNECTED TO OR ASSOCIATED WITH 
EACH PARTICIPANT? 

Acquirer group/associates 

18. Red Bus is a wholly owned subsidiary of Christchurch City Holdings Limited.  Christchurch City 
Holdings Limited is a Council controlled Trading Organisation owned by the Christchurch City 
Council.   

19. Other companies in which Christchurch City Holdings Limited owns shares are: 

(a) Orion Group Limited 

(b) Lyttelton Port Company Limited 

(c) Christchurch International Airport Limited 

(d) City Care Limited 

(e) Selwyn Plantation Board Limited 

(f) CCHL (1) Limited 

(g) CCHL (2) Limited 

(h) Jet Engine Facility Limited 

20. In turn, Orion Group Limited owns shares in Orion New Zealand Limited; Christchurch International 
Airport Limited owns shares in CIAL Holdings Number 1 Limited, CIAL Holdings Number 2 Limited, 
CIAL Holdings Number 3 Limited, CIAL Holdings Number 4 Limited and CIAL Holdings Number 5 
Limited; and Selwyn Plantation Board Limited owns shares in Plains Laminates Limited and WQ1 
Limited.   

21. Christchurch City Council owns shares in a number of companies, other than Christchurch City 
Holdings Limited, being: 

(a) Travis Finance Limited 

(b) Christchurch City Facilities Limited 

(c) New Zealand Local Government Insurance Corporation Limited 

(d) Transwaste Canterbury Limited 

(e) Jade Stadium Limited 

(f) Central Plains Water Limited 
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22. Red Bus owns all of the shares in CTL Properties Limited.  CTL Properties Limited does not own 
shares in any other entity.   

Leopard group/associates 
 
23. The shares in Leopard are owned by: 

(a) Brent Ivan Early 

(b) Muriel Eugenia Early 

(c) Rainer Heidtke; and 

(d) Andrew Hendra Young and John Charles Brown as trustees of the Leopard Trust. 

24. Leopard does not own shares in any other company or entity. 

25. Brent Ivan Early owns shares in CS No 3 Limited, Oceania Coachlines Limited and E&H Holdings 
Limited.  He is a director of Leopard and of the last two mentioned companies.   

26. Rainer Heidtke is a shareholder in and director of Unita Limited and E&H Holdings Limited.   

 

Q.6 DETAILS OF THE PARTICIPANTS –  DOES ANY PARTICIPANT, OR ANY INTERCONNECTED 
ENTITY THEREOF, ALREADY HAVE A BENEFICIAL INTEREST IN, OR IS IT BENEFICIALLY 
ENTITLED TO, ANY SHARES OR OTHER PECUNIARY INTERESTS IN ANY OTHER 
PARTICIPANTS?  

27. Neither Red Bus nor any of its interconnected entities has a beneficial interest in, or is beneficially 
entitled to, any shares or other pecuniary interests in Leopard. 

28. Neither Leopard nor any of its interconnected entities has a beneficial interest in, or is beneficially 
entitled to, any shares or other pecuniary interests in Red Bus. 

Q.7 DETAILS OF THE PARTICIPANTS – IDENTIFY ANY LINKS, FORMAL OR INFORMAL, 
BETWEEN ANY PARTICIPANT(S) INCLUDING INTERCONNECTED BODIES CORPORATE 
AND OTHER PERSONS IDENTIFIED IN ANSWER TO QUESTION 5 AND ITS/THEIR EXISTING 
COMPETITORS IN EACH MARKET  

29. There are no links either formal or informal between any participant/s including interconnected 
entities and other persons identified in the answers to question 5 and its/their existing competitors 
in the relevant market. 

 

Q.8 DETAILS OF THE PARTICIPANTS – DIRECTORS’ DETAILS  

30. None of the directors of Red Bus hold directorships in any company which is involved in the 
markets in which the business of Leopard operates. 
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Q.9 DETAILS OF THE PARTICIPANTS – WHAT ARE THE BUSINESS ACTIVITIES OF EACH 
PARTICIPANT?  

Red Bus 

31. Red Bus operates various bus routes in Christchurch and surrounding areas under contracts 
granted by Environment Canterbury as described in Appendix B attached together with various 
commercial bus routes as described in Appendix C attached. 

32. The Christchurch City Council is a local authority.  Christchurch City Holdings Limited is a council 
controlled trading organisation of the Christchurch City Council.  Its business activities extend to 
owning shares in the companies described in paragraph 19 and 21.  None of these companies 
operate businesses similar to that operated by Red Bus. 

Leopard 

33. Leopard operates:  

(a) different  bus routes to Red Bus in the Christchurch area under contracts granted by 
Environment Canterbury, as set out in Schedule 4 of the draft Agreement;  

(b) various school bus contracts;  

(c) bus charter operations;  

(d) ski field bus operations; and 

(e) inbound tourism coach operations. 

34. Oceania Coachlines Limited is a tourism-based business operating coaches nationwide. It does not 
have, nor has it ever had, any involvement in urban passenger transport. 

35. CS No 3 Limited, E&H Holdings Limited, and Unita Limited are tourism-based businesses, which 
have no involvement in urban passenger transport, and never have had any such involvement. 

Q.10 DETAILS OF THE PARTICIPANTS – WHAT ARE THE REASONS FOR THE PROPOSAL AND 
THE INTENTIONS IN RESPECT OF THE ACQUIRED BUSINESS? 

36. Leopard has previously indicated that it wishes to cease operating scheduled urban bus routes.  
This formed the basis for the previous application for clearance in June 2002.  That application was 
declined in the Commission’s Decision 467, and Leopard has continued operating in the urban bus 
market up to the present, primarily due to the lack of a viable exit opportunity.  

37. Leopard is committed to exiting the urban bus market and wishes to concentrate its efforts in the 
coach touring market.  In Leopard’s opinion, the coach touring market is considerably more 
attractive than the urban bus market due to better returns on capital, lower risks, more operating 
autonomy and the very strong links Leopard has with several of New Zealand’s largest inbound 
tour operators from Australia and Europe.  
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38. Leopard entered the urban bus market in 1995 but has only played a significant part in the market 
in the last 7-8 years.  Leopard has always had a major interest in the tourism market and if the 
opportunity arose may well wish to focus entirely on that market.   

39. If a successful acquisition is made Red Bus intends to merge Leopard’s urban bus route business 
with its own existing business.  Leopard operates all of its urban routes in accordance with 
contracts awarded by Environment Canterbury.  Red Bus would take an assignment of Leopard’s 
contracts with Environment Canterbury and accordingly would be required to operate the same 
services as those previously provided by Leopard under the contracts requiring Red Bus to meet 
service, frequency, vehicle standards and fares as required by Environment Canterbury pursuant to 
those contracts.   

40. It is not the intention of Red Bus to lessen, hinder or reduce competition in the Christchurch market.  
To the contrary, at present Leopard is the only provider of services on its routes.  Red Bus intends 
there to be a continuity of services for the public travelling on those routes.  For all intensive 
purposes, the only change that will be noticed by members of the public is the colour of the bus on 
which they are travelling.  Environment Canterbury will continue to monitor and enforce compliance 
by Red Bus with the terms of the contracts, after the assignment.  There will be no change to the 
price a customer will pay for any service as this is determined by Environment Canterbury in 
accordance with the Maximum Fare Schedule as annexed as Appendix D.   

41. In addition there will be no change to the subsidy being paid by Environment Canterbury under any 
of the contracts proposed to be transferred for the duration of each of those contracts. 
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OTHER INFORMATION RELEVANT TO THE TRANSACTION 

42. Relevant to the transaction, in Decision 467 the Commission identified and recorded facts and 
made conclusions about other relevant parties and the industry within which both Red Bus and 
Leopard operate.  Those facts remains accurate (subject to the additions in paragraphs 44 to 49 
below) and are referred to and relied upon as follows: 

•  Other relevant parties (paragraphs 15 to 21 of Decision 467); 

•  Industry background (paragraphs 22 to 86). 

For ease of reference the first 11 pages of Decision 467 containing the information about other 
relevant parties and the industry background are attached as Appendix E (along with other 
pages from Decision 467 relevant to this application, as noted below).  

43. The parties draw the Commission’s attention to the following additional information in respect of the 
matters set out below. 

Other relevant parties 

44. At paragraphs 15 to 21 of Decision 467 the Commission commented on other relevant parties to 
that application.  As reliance is placed on that decision, the parties draw to the Commission’s 
attention that Transfund New Zealand is now Land Transport New Zealand.  This body is an 
amalgamation of Transfund New Zealand and Land Transport New Zealand.   

45. As a new competitor another relevant party is CBS, discussed in more detail in paragraphs 65 to 
72 below. 

Industry background 

46. At paragraphs 22 to 86 of Decision 467 the Commission set out the background to the bus service 
industry in Christchurch.  That background remains relevant and relied upon.  It is noted, however, 
that there are a number of additional developments in respect of the industry that are set out below. 

47. Relevant to the description of “Fares and Subsidies” contained in paragraph 45 of Decision 467, 
Environment Canterbury’s fare and ticketing system in the Christchurch Metropolitan area is now 
integrated.  An electronic smart-card (called “Metro-card”) can be obtained from Environment 
Canterbury’s agencies for use on the buses of any operator with standardised fares.  The system is 
managed and operated by Environment Canterbury.  Any operator can lower the requisite fare 
using this system but not increase it. 

48. Relevant to the “Bus Requirements” information contained in paragraphs 46 to 53 of Decision 467 
further relevant information is as follows: 

(a) In respect of the total number of buses operating as referred to in paragraph 46, the updated 
figures are: 

•  The total number of buses operating on urban routes that have peak and off peak runs 
are 240; 

•  Of that number the super low floor buses number 177 (74%). 
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(b) In respect of the cost of the equipment in paragraph 47 of Decision 467 the updated figures 
are: 

•  Super low floor buses cost $300,000 plus $10,000 for other equipment; 

•  The other equipment includes a new ticketing machine, real time GPS information 
monitoring bus location and system-wide branding (“Metro-pods” on top of buses) as 
required by Environment Canterbury to meet the contract tender specifications required. 

(c) In respect of paragraph 49 of Decision 467 it is noted that Environment Canterbury now 
allows six months for a successful bidder to build their fleet. 

49. Relevant to the “Commercial Services” information contained in paragraphs 56 to 64 of Decision 
467 further relevant information is provided as follows. 

(a) Commercial services are always vulnerable to Environment Canterbury intervening over the 
top of any commercial route and tendering a subsidised route.   

(b) Environment Canterbury is interventionist and has an anti-“cherry picking” philosophy such 
that it is not possible to break down routes by time of day into commercial and subsidised 
services.  Reference is made to the discussion relevant to the Airport routes as referred to in 
paragraph 50 below.  

(c) Commercial and subsidised services are completely integrated as part of the Environment 
Canterbury system described in paragraph 47 above.  A Maximum Fare Schedule applies to 
all routes (see Appendix D). 

(d) There are now only three commercial routes in Christchurch being Routes A (Airport to City), 
R (Rangiora) and 10 (Harewood to Cashmere).   

(e) The Airport route now costs $5.00. 

50. As a recent example of the practical effect of Environment Canterbury’s anti-cherry-picking 
philosophy, the Commission’s attention is drawn to District Court proceeding CIV 2004-009-3082 
under the Transport Services Licensing Act 1989 and involving Red Bus and Environment 
Canterbury.  It is noted: 

(a) An appeal was made by Red Bus to the District Court pursuant to section 59 of the Transport 
Services Licensing Act 1989 against Environment Canterbury’s declinature of an application 
by Red Bus for variation of three commercially registered services which all terminated at 
Christchurch International Airport.  Those commercial services were: 

•  Route No 3: Avonhead – Sumner  

•  Route No 10: Harewood – Cashmere  

•  Route A: Airport - City 

(b) Environment Canterbury would not allow Red Bus to reduce the frequency of services on the 
three commercially registered routes all terminating at Christchurch International Airport to 
enable Red Bus to put those routes on an economically sound footing. 



C:\DOCUME~1\cpb1\LOCALS~1\Temp\iManage_385492_1.DOC  Page 11 

(c) Judge Green gave an interim ruling on 8 October 2004 in relation to an interlocutory 
application for directions preliminary to the appeal.  Judge Green’s ruling is attached as 
Appendix F.   

(d) The appeal by Red Bus was ultimately resolved pursuant to consent orders of the District 
Court dated 2 December 2004.  A duplicate copy of the sealed order is attached as 
Appendix G.  The consent orders avoided the cost and risk for both parties of proceeding to 
a full hearing of the appeal. 

(e) The first of the three commercial services (Route No 3, Avonhead – Sumner) was 
subsequently abandoned by Red Bus and, with some variations, is now a contracted service 
run by Red Bus initially pursuant to an expedited tender and more recently pursuant to a five 
year contract tender won by Red Bus. 

(f) As a consequence of the interim ruling made by the District Court, which did not allow 
reduction of the frequency of the services, the outcome has been that only two of the three 
commercial services have remained as such.  It has proved uneconomic for Red Bus or any 
other operator to run Route No 3 (Avonhead – Sumner) as a commercial service meeting in 
totality Environment Canterbury’s frequency while Environment Canterbury’s anti cherry-
picking principles remain in force.  The conclusions at paragraphs 61 and 64 of Decision 467 
therefore remain valid.  
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PART II – IDENTIFICATION OF MARKETS AFFECTED 

 

51. In this instance the proposed acquisition will result in horizontal aggregation but not vertical 
integration.  For this reason the applicant has only addressed the questions raised in question 11 of 
the prescribed notice under section 66, but not those raised in questions 12 to 15 of the prescribed 
notice which do not apply. 

 

Q.11 HORIZONTAL AGGREGATION - ARE THERE ANY MARKETS IN WHICH THERE WOULD BE 
AN AGGREGATION OF BUSINESS ACTIVITIES AS A RESULT OF THE PROPOSED 
ACQUISITION? 

52. In respect of a horizontal acquisition the Commission has asked for specific information to be 
provided in respect of the market that both Red Bus and Leopard operate in.  It is acknowledged 
that the information sought in Part II of the prescribed notice is geared towards assisting the 
Commission in identifying the relevant market, this being the first step in assessing whether the 
proposed acquisition may have the effect of substantially lessening competition or of substantially 
enhancing market power.   

53. It is noted that the Commission has already considered bus transport markets previously in 
Decisions 318, 326, 460 and 467.   

54. In Decision 467 the Commission identified and recorded facts and made conclusions about other 
relevant parties and the industry which are also relevant to the market within which both Red Bus 
and Leopard operate.  As already noted, those facts remain accurate (subject to the additions 
outlined in paragraphs 44 to 50 above in the section on “other information relevant to the 
transaction”) and are referred to and relied upon.  

55. The Commission then discussed the market definition at paragraphs 87 to 117 (pages 11 to 16) of 
Decision 467.  For ease of reference these pages are also attached as part of Appendix E.  At 
paragraph 117 the Commission concluded that a distinction must be made between the obtaining 
of the right to provide services, and the actual provision of services to passengers.  The two 
relevant markets were defined as: 

“1. The market for the rights to operate scheduled, subsidised bus passenger services in 
the Christchurch and Timaru (“the bus subsidies market”); and 

2. the market for the scheduled bus passenger services in Christchurch and Timaru (“the 
bus services market”)”.  

56. It is submitted that the definition contained in Decision 467 remains relevant.  To avoid repetition in 
this document, the parties repeat and rely upon the information recorded by the Commission in 
Decision 467 at paragraphs 15 to 117, in response to the question 11 in the prescribed notice.  
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PART III – CONSTRAINTS ON MARKET POWER OF EXISTING COMPETITION 

 

PRELIMINARY COMMENTS  

57. It is acknowledged that the information sought in Part III of the prescribed form regarding existing 
competition is required so that the Commission can determine whether the proposed acquisition 
“would have or would be likely to have, the effect of substantially lessening competition” under 
section 47 of the Act.   

58. The Commission has set out an extensive discussion on the applicable principles relevant to 
determining this issue in paragraphs 118 to 245 of Decision 467.  This includes: 

•  Competition analysis (paragraphs 118 to 138); 

•  Analysis of existing competition (paragraphs 139 to 147); 

•  Analysis of existing competition in the bus subsidies market (paragraphs 148 to 230); 

•  Analysis of existing competition in the bus services market (paragraphs 231 to 234); and  

•  Scope for exercise of coordinated market power in the bus subsidies and bus services market 
(paragraphs 235 to 245). 

59. The parties refer to and rely upon the relevant principles to the issue of existing competition in the 
market recorded by the Commission in Decision 467, these principles being consistent with those 
set out in the Commerce Commission’s Guidelines for Mergers and Acquisitions.  The Guidelines 
confirm that as the starting point to determine whether the proposed transaction is likely to lead to a 
substantial lessening of competition the Commission uses a counterfactual analysis.  This involves 
a comparison of the impact on competition between the scenario of the acquisition occurring, and 
that of it not occurring (paragraph 125 of Decision 467).  

60. The conclusions drawn by the Commission in Decision 467 as to the lessening of competition were 
based, in part, on the counterfactual adopted in mid 2002.  The market competition in 2005 is now 
significantly different to that which existed in 2002.  The single biggest change of circumstances 
since Decision 467 is the entry of CBS into the market as a competitor.  CBS entered the market in 
June 2004 and subsequently it has achieved rapid acquisition of additional market share pursuant 
to Environment Canterbury’s competitive tender process.   

61. As the market structure now differs from that at the time of Decision 467, the parties have set out 
further information that will be relevant to the Commission’s determination of the counterfactual in 
2005.   

62. The following information is provided relevant to Leopard’s decision to exit the market: 

(a)  In amplification of the reasons at paragraph 34 above, Leopard views its involvement in the 
urban bus market as both unprofitable when compared with the potential profits it can 
generate with its coach touring business and a diversion of its resources and management 
effort away from its primary interest, the coach touring market.  
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(b) Leopard has decided to exit the urban bus market because in Leopard’s opinion this market 
compares unfavourably with the coach touring market for the following reasons; 

(i) Comparatively low rates of return on capital; 

(ii) Comparatively low levels of profitability; 

(iii) Rigorous competition as a result of the number of strong competitors and the 
competitive tender process from existing market participants and the threat of new 
entrants; 

(iv) Lack of managerial autonomy due to the high level of control exercised by 
Environment Canterbury, the prescriptive contract requirements and highly regulated 
labour requirements of the urban bus market; 

(v) Losses due to vandalism; 

(vi) Leopard’s very strong links with several of New Zealand’s largest inbound tour 
operators from Australia and Europe.  

(c) In Leopard’s opinion, it is inefficient and uneconomic for it to remain in the urban bus market 
as it not currently achieving what it considers to be an acceptable level of profit   The market 
conditions no longer justify the associated risks or the diversion of resources from the more 
attractive coach touring market.  Leopard needs its management and financial resources to 
expand and capitalise on these other opportunities.  If required by the Commission, details of 
these other activities may be made available to the Commission on a confidential basis 
provided that this information is not to be disclosed to Red Bus.  

63. The following information is provided relevant to the question of whether Leopard would be 
acquired by third parties:   

(a) It is possible that an independent third party may be interested in purchasing Leopard’s 
urban bus business, however such an acquisition would only occur if the parties were able to 
negotiate an acceptable agreement.  Much industry publicity was generated nationwide 
following the release of Decision 467.  Leopard did not actively market the business for sale 
during the period following Decision 467.  However given that it was common knowledge in 
the transport industry one would have expected that any interested purchaser would have 
approached Leopard.  No approaches were made; 

(b) Acquisition of Leopard’s urban bus business by Red Bus arguably represents the best value 
transaction for both parties, due to the low transition costs faced by Red Bus. 
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Q.16 EXISTING COMPETITION - IN THE MARKET OR MARKETS WHO ARE THE SUPPLIERS OF 
COMPETING PRODUCTS?  

16.1  Identification of suppliers 

64. It is acknowledged that for the purposes of considering the application the Commission will take the 
view that a “lessening of competition” and “strengthening of market power” are equivalent and the 
terms are used by the Commission interchangeably.  Thus information on existing competition in 
the market and market shares held by those competitors is relevant and provided.  

65. The information contained in paragraphs 118 to 245 of Decision 467 regarding existing  
competition in the bus services market remains relevant including that there is potential competition 
in the Christchurch segment of the market from competitors including those noted at paragraphs 21 
and 169 to 178 of Decision 467 such as Invercargill Passenger Transport, Ritchies Transport 
Holdings Limited and Stagecoach.  Reference is also made to paragraph 89 below. 

66. However, the introduction of CBS as a new competitor requires further detailed information 
regarding existing competition to be provided to the Commission.  

Christchurch Bus Services 

67. The directors of CBS are: 

(a) Clive Peter; and 

(b) Dudley Charles Johnson. 

68. The shareholders of CBS are: 

(a) Clive Peter, Poorvambal Nancy Peter and Trevor Lewis Wilson; and 

(b) Dudley Charles Johnson. 

69. Since June 2004 CBS has run three routes in Christchurch under contract to Environment 
Canterbury.  Those routes are: 

(a) Route No 11: Styx Mill – Westmorland; 

(b) Route No 13: Redwood – Hoon Hay; and 

(c) Route No 15: Bishopdale – Bowenvale. 

CBS runs 21 buses on these three routes. 

70. In addition CBS has recently succeeded in a tender for two additional routes under contract to 
Environment Canterbury as follows: 

(a) Route No 60: Parklands; and 

(b) Route No 70: Queenspark. 

CBS will run 22 buses on these two routes. 
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71. CBS has only been able to obtain the routes because it has out-bid both Red Bus and Leopard for 
the additional routes and contracts it has acquired.   

72. A feature of CBS’s involvement in the market has been its rapid expansion from start up.  In under 
a year it has moved from not being a market participant to gaining 15% of the available routes with 
significant investment estimated by Red Bus to be in the vicinity of $10.7 million.  It has done this 
through Environment Canterbury’s competitive tender process, in the process under-cutting both 
Leopard and Red Bus and taking routes previously operated by them.   

73. The five routes acquired by CBS were previously operated as follows: 

Route No. Previous operator 

Route No. 11 Red Bus 

Route No. 13 Red Bus 

Route No. 15 Red Bus 

Route No. 60 Red Bus 

Route No. 70 Leopard 

 
16.2 Estimated market shares 

74. The information requested in Part III of the prescribed notice allows the Commission to determine 
whether an acquisition would enable Red Bus to increase its market share.  To avoid repetition, in 
respect of the market prior to the entry of CBS into the market the parties repeat and rely on the 
information contained in paragraphs 148 to 164 in Decision 467.  

75. In summary, prior to CBS entering the market, the estimated market shares held by competitors in 
the bus services market in Christchurch were: 

 Number of 
routes 

Number of 
buses 

Percentage of market 
(expressed on bus numbers) 

Red Bus 35 154 79% 

Leopard 10 41 21% 

 45 195 100% 

 
76. Further information is now provided on the current market shares held by competitors as this has 

changed with the entry of CBS in the market.  As a consequence of CBS acquiring the routes 
detailed above, which begin operating from June 2005, the estimated market shares that will be 
held by competitors in the bus services market will be as follows: 
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 Number of 
routes 

Number of 
buses 

Percentage of market 
(expressed on bus numbers) 

Red Bus 37 182 69% 

Leopard 6 38 15% 

CBS 5 43 16% 

 48 263 100% 

 
77. The immediate consequence of the proposed acquisition would simply be that Red Bus reverted to 

hold approximately the same share as it did prior to CBS entering the market as illustrated below.   

 Number of 
routes 

Number of 
buses 

Percentage of market 
(expressed on bus numbers) 

Red Bus 43 220 84% 

CBS 5 43 16% 

 48 263 100% 

 
78. However, as CBS is an active competitor it could quickly expand to obtain a greater market share.  

This certainly the trend based on CBS’ past conduct. There are 9 routes coming up for contract 
tender with such services commencing in November 2005.  If CBS was to win all or a material 
number of those contracts its percentage of the market would grow to approximately 38%.  The 
outcome by November 2005, based on current bus numbers, could be as set out below. 

 Number of 
routes 

Number of 
buses 

Percentage of market 
(expressed on bus numbers) 

Red Bus 34 163 62% 

CBS 14 100 38% 

 48 263 100% 

 
Reference is made to Appendix H attached for the projected contract tenders. 

79. While it is acknowledged that market share is a factor for the Commission to consider they are not 
determinative and are insufficient in themselves to determine whether the proposed acquisition 
would lessen competition (page 25, Commerce Commission’s Guidelines for Mergers and 
Acquisitions).   

80. Despite its market share, whether Red Bus has a substantial degree of power in the market will 
depend on whether there are any barriers to entry into the market, the countervailing power of 
suppliers or buyers and constraint from existing competition.  Information in relation to these issues 
is set out below.  
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16.3  What is the source of the data?   

81. Figures provided for the estimates of market shares prior to the entry of CBS were obtained from 
paragraphs 148 to 164 in Decision 467.  

82. Figures provided for current estimates of market shares in the existing market are obtained from 
Canterbury Regional Council passenger service contracts and are given on the following basis: 

(a) The percentages of market share are expressed on bus numbers operating on routes.  In the 
experience of Red Bus this assessment is very similar to patronage percentage figures in 
most cases. 

(b) The market referred to relates to: 

(i) The Christchurch segment of the market. 

(ii) Both the bus services and the bus subsidies markets. 

 

EXISTING COMPETITION - ADDITIONAL COMMENTS REGARDING THE BUS SERVICES MARKET  

83. It is noted that if the proposed acquisition went ahead the market share would simply revert back to 
what was previously held by Red Bus prior to the introduction of CBS.   The market share held by 
Red Bus should be read in the context of the bus services market. Commercial and subsidised 
routes in Christchurch are in fact independent and do not compete one against the other. 

84. The comments made by the Commission in paragraphs 231 to 234 of Decision 467 are relevant to 
the issues of competition in the market and relied upon.  In particular, we note that the Commission 
found that the proposed acquisition would not have the effect of substantially lessening competition 
in the bus services market.  

85. It is submitted that the proposed acquisition would not result in a risk that Red Bus would increase 
prices or decrease the standard of services provided.  In this way there will be no real or 
substantial impact on the market in a way of lessening, hindering or preventing workable or 
effective competition as:  

(a) The proposed acquisition would not result in higher prices for customers.  The routes 
operated by Leopard which would be operated by Red Bus are subsidised and not 
commercial routes.  The prices for those routes have been allocated by Environment 
Canterbury and cannot be altered by Red Bus.  The Commission has previously 
acknowledged that there is limited ability of Red Bus to alter prices under contracts 
(paragraph 165 of Decision 467). 

(b) Similarly the standard of services to be provided is prescribed by Environment Canterbury in 
the tender process and will not be affected by the proposed acquisition.  
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EXISTING COMPETITION - ADDITIONAL COMMENTS REGARDING THE BUS SUBSIDIES MARKET  

86. The Commission made a number of statements in paragraphs 165 to 230 of Decision 467 in 
relation to competition in the subsidies market.  At paragraph 230 the Commission found that the 
proposed acquisition in 2002 would have the effect of substantially lessening competition in the bus 
subsidies market.  In light of this prior decision, the parties would make the following further points 
in relation to existing competition in the subsidies market. 

87. The market for obtaining subsidies is strictly regulated by Environment Canterbury.  There are 45 
subsidised routes under contracts administered by Environment Canterbury, most of which are five  
year contracts and which fall due for tender at various times over the next five years.  The renewal 
dates and the number of contracts falling due for re-tender are summarised in Appendix H.  The 
tendering process for obtaining subsidised routes is comprehensively set out in Decision 467 from 
paragraph 35 onward and that information is referred to and relied upon.  It is noted that other 
competitors have previously indicated that whether Leopard was in the market or not would not 
make a difference to competition in light of the tender process (paragraph 190).   

88. The Commission was previously concerned that the removal of Leopard would remove Red Bus’ 
most effective competitor from the market for subsidies (paragraphs 210, 218 and 228 of Decision 
467).  The introduction of CBS as a competitor removes this as a concern.  As outlined above, by 
June 2005 CBS will have materially the same market share as held by Leopard.  It is a successful 
competitor in the subsidies market as it tendered for and was awarded contracts for Routes 11, 13, 
15, 60, 70.   

89. In addition, Red Bus considers that there are several other potential new entrants that may be 
attracted to the Christchurch market including: 

(a) Ritchies Transport Holdings Limited, which currently operates an inter-city fleet, some urban 
and school passenger contracts in Ashburton, Timaru, Rotorua and Auckland. 

(b) Stage Coach, the largest urban passenger transport company in New Zealand currently 
operating in Auckland and Wellington.   

(c) First Bus, a multinational bus operator in the UK and Europe. 

(d) Transdev, a large French-based operator who runs bus, train and tram operations in Europe 
and Australia.  

(e) Invercargill Passenger Transport, which runs tourism, coach operations and urban 
passenger services in Invercargill and Dunedin. 

(f) Connex, an international train and bus service operator currently operating Auckland’s 
passenger trains.   

(g) Toll Holdings Limited, which presently operates rail services in Wellington.   

(h) Go Bus Hamilton, which is a privately owned company based in Hamilton which has 
acquired a number of tenders and companies in the central and lower North Island. 
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90. Another factor in the Commission’s previous decision was the assumption that the party purchased 
by Leopard would continue to bid at Leopard’s prices. This was based on the information that 
Leopard was returning a satisfactory return.   

91. As noted above Leopard no longer considers its returns are satisfactory when compared to the 
returns it is capable of obtaining if it were to pursue its inbound tourism coach operations more 
vigorously. 

92. Finally, the Commission’s attention is drawn to the observations made by a firm of specialist 
consultants in the transport sector, Booz Allen Hamilton of Wellington, in a report they prepared 
entitled “Review of Current Legislation and Implications re Commercial Services” and dated 19 
November 2004.  This report was prepared for Transfund New Zealand, an extract of which is 
attached as Appendix I.  In appendix E to that report, at section E.3 dealing with Market 
Contestability Theory and Practice the authors of the report note, after concluding that an effective 
competitive tendering market does not exist in Auckland or Wellington, that: 

“In the other three centres (Christchurch, Hamilton, Dunedin) the supplier market has 
developed since 1991 in a somewhat different manner from that in Auckland/Wellington.  In 
particular: 

•  A number of operators new to each area have emerged since 1991. 

•  These new operators have been keen to establish reasonable market shares in the 
centres concerned, to ensure viable operations. 

•  No single powerful dominant operator has emerged in any of the three centres. 

The result in each of the three centres has been that there has been keen competition for 
contracts – both in terms of the number of actual bidders (generally 3 or more) and in the bid 
prices.  Bidders that price significantly above efficient cost levels are unlikely to be 
successful in winning contracts.  Thus a reasonably effective competitive tendering 
market exists in these centres.”   (emphasis in original) 

 

Q.17-22 CONDITIONS OF EXPANSION -  ABILITY OF EXISTING FIRMS TO EXPAND 

93. There are no market conditions acting as an effective barrier to the expansion of the share of the 
market held by any of the existing competitors to Red Bus.   

94. The entry and expansion of CBS establishes this.  There is nothing to stop CBS, or any potential 
new entrant such as those listed in paragraph 89 above, expanding its market share further either 
as contracts come up for tender or through a commercial registration. 

95. The CBS experience in the Christchurch segment of the market is that expansion can be rapid – a 
matter of a few months and only limited by a potential competitor’s ability to source buses and 
drivers.  This has proven to be achievable by CBS within the six month period from award of the 
contract to commencement of services.  Reference is made to paragraph 48(c) above. 
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Q.23-26   COORDINATED MARKET POWER IN THE BUS SUBSIDIES AND BUS SERVICES 
MARKETS 

96. The information sought in questions 23 to 26 of the prescribed notice will enable the Commission to 
determine whether the proposed acquisition will result in a risk of collusion between competitors in 
the market. 

97. In Decision 467 the Commission identified facts and made conclusions relevant to the issues of 
collusion in the bus services and subsidies markets.  In response to questions 23 to 26 of the 
prescribed notice the parties refer to and rely upon the information recorded by the Commission at 
pages 42 to 49 of Decision 467 (paragraphs 246 to 291). 

98. Particular notice is given to the Commission’s conclusions at paragraphs 242, 244 and 245 of 
Decision 467 that: 

(a) There was no evidence of collusion in the Christchurch bus subsidises market; 

(b) The bus services market has little scope for collusion as each route is virtually a monopoly; 

(c) The Commission did not consider that there will be a substantial lessening of competition as 
a result of co-ordinated market power in these markets. 
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PART IV – CONSTRAINTS ON MARKET POWER BY POTENTIAL COMPETITION 

 

Q.27 CONDITIONS OF ENTRY - WHICH, IF ANY, OF THE CONDITIONS IDENTIFIED DO YOU 
CONSIDER WOULD BE LIKELY TO ACT AS A BARRIER TO THE ENTRY OF NEW COMPETITORS?  

99. The Commission has previously acknowledged that a business acquisition is unlikely to result in a 
substantial lessening of competition in the market if the market is subject to real constraints 
(paragraph 246, Decision 467).  

100. In Decisions 318, 326, 460 and 467 the Commission identified what market conditions may affect 
the ability of new firms to enter the bus services market.  These conditions are set out at paragraph 
254 of Decision 467 with additional conditions at paragraphs 255 to 259.  In response to question 
27 of the prescribed notice the parties refer to the conditions set out at paragraphs 254 to 259.   

101. Much of the factual information relating to market conditions contained in Decision 467 remains 
accurate.  However, there is now an important factual difference to the market as analysed in 
Decision 467; CBS has since entered the market.  This factual difference has a bearing on the 
Commission’s conclusions in Decision 467.   

102. In 2002 the Commission found that the conditions of entry into the market did not individually 
represent a larger barrier to entry but their cumulative effect aggregates into a substantial barrier to 
entry (paragraph 261, Decision 467).  The finding that these conditions were prohibitive to entry 
appeared based on historical evidence that there had not been a new entry into the market, and 
that even companies well established in other local transport markets had not been successful.  
The Commission had considered that a “fledgling operator operating on a limited number of routes 
might also be deterred” (paragraph 257 of Decision 467).   

103. The introduction of CBS as a new entry into the market has some bearing on these conclusions.  
CBS has now illustrated that the conditions to entry do not form a substantive barrier to new 
entrants in 2005.  CBS now acts as a constraint on Red Bus and Leopard operations. In a relatively 
short space of time CBS has decreased the market share held by both Red Bus and Leopard, 
obtained the same market share as Leopard, and established itself as a viable competitor.  CBS 
has successfully tendered for routes and is now operating routes previously operated by Leopard 
and Red Bus.  

104. The six-month period from the award of contract to commencement of services, together with the 
rolling five-year tender process and the anti-“cherry-picking” philosophy of Environment 
Canterbury, has the effect of significantly lowering the barriers to entry, as evidenced by the entry 
of CBS. 

105. The Commission appears to have recognised that conditions to entry have been shown not to form 
a substantive barrier to new entrants in the 2004 market.  In its letter to Leopard’s solicitors, Lane 
Neave, dated 28 September 2004 the Commission made the following statements: 

“We understand that Red Bus has significant market share in the relevant market. However, 
taking into account the countervailing power of Environment Canterbury and the threat of a 
new entry, we are not convinced that Red Bus has a substantial degree of market power. 
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…. 

We understand that contracts for subsidised routes in Christchurch run for five years. This 
long time period allows for plenty of scope for new entry. 

… 

We consider that the threat of new entry to the relevant market is likely to be a significant 
constraint on Red Bus. 

… 

Regardless of low bidding for other subsidised routes, we note that a significant period of 
time will elapse before those routes are re tendered.  While existing competitors may leave 
the market in that time, it is likely that new competitors will enter”…(emphasis added) 

For ease of reference a copy of the Commission’s letter to Lane Neave dated 28 September 2004 
is attached in Appendix J. 

106. Red Bus is in agreement with the recent statements made by the Commission as to the likelihood 
of new entrants into the market.  

 

Q.28-29   CONDITIONS OF ENTRY - NAME ANY BUSINESSES WHICH DO NOT CURRENTLY 
SUPPLY THE MARKET BUT WHICH COULD SUPPLY THE MARKET  

107. Red Bus still considers that there are several other potential new entrants that may be attracted to 
the Christchurch market including those noted in paragraph 89 above.  In summary, they are: 

•  Ritchies  

•  Stage Coach 

•  First Bus 

•  Transdev 

•  Invercargill Passenger Transport 

•  Connex   

•  Toll Holdings 

•  Go Bus Hamilton 

 

Q.30-35  LIKELIHOOD, SUFFICIENCY AND TIMELINESS OF ENTRY - THE LET TEST  

108. Questions 30 to 35 of the prescribed form are to enable the Commission to assess whether entry 
into the market was likely, sufficient in extent and timely (“the LET test”).  
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109. In 2002 the Commission determined that entry by a large established bus company or a small 
company was unlikely, and the LET test was not met in (paragraphs 271 to 286, Decision 467).  
The Commission found that timeliness of entry was not an issue. 

110. In response to questions 30 to 35 the parties reiterate and rely on the statements made in respect 
of the LET test as set out at paragraphs 263 to 287 of Decision 467.  Those comments apply to 
both the services and the subsidies markets.  Relevant to the services market, reference is made 
to paragraphs 83 to 85 above and the Commissions finding in Decision 467 that the proposed 
acquisition would not have the effect of substantially lessening competition in the bus services 
market (see paragraphs 231 to 234 of Decision 467). 

111. In addition, relevant to the subsidies market, Red Bus makes the following additional comments 
based on CBS’ entry into the subsidies markets.  CBS’ entry has illustrated that in respect of the 
subsidies market in 2005:  

(a) It is possible for a new entry to occur; 

(b) A small operator can enter the market and successfully operate at current subsidies.  The 
level of subsidies was clearly not prohibitive on CBS entering the market and competing 
against Red Bus in 2004.  Similar levels of subsidies exist in 2005;  

(c) The infrastructure, cost of mounting a tender and capital expenditure required for start up of 
operations was not prohibitive on a small company gaining entry into the subsidies market in 
2004.  There is no reason why a similar entry could not occur in the future; 

(d) Although Red Bus is the principal incumbent this has not meant that it has been able to price 
more cheaply than the smaller entrants into the market.  CBS successfully tendered for 
routes that Red Bus and Leopard previously operated.  The number of routes CBS has 
obtained has made it a viable business;  

(e) New entrants to the market can gain a significant market share within a relatively short 
period of time.  CBS has obtained the same market share as Leopard and competes 
effectively against Red Bus to obtain subsidised routes.  A competitor which holds a 15% 
share of the market acts as a meaningful constraint on Red Bus. 

 



C:\DOCUME~1\cpb1\LOCALS~1\Temp\iManage_385492_1.DOC  Page 25 

PART V – OTHER POTENTIAL CONSTRAINTS 

 

Q.36-41 CONSTRAINTS ON MARKET POWER  

112. Information provided in response to questions 36 to 38 of the prescribed notice would enable the 
Commission to determine whether there is any entity that wields a countervailing power which 
would constrain Red Bus’ market power. 

113. In Decision 467 the Commission identified and recorded facts and made conclusions about the 
countervailing powers of others that acted as a constraint on Red Bus’ activities.  In response to 
questions 36 to 38 the parties refer to and rely upon the information recorded by the Commission at 
pages 49 to 52 of Decision 467 (paragraphs 292 to 317).  The parties also set out the following 
additional information and points of clarification in respect of this issue. 

Constraints from alternative modes of transport 

114. The parties submit that use by Christchurch residents of private vehicles provides a competitive 
constraint on the conduct of Red Bus.  Christchurch has a very high percentage of private car 
ownership with a high proportion of owners using private cars as transportation to and from work 
and for recreational purposes.  In the same way, the high level of use of walking and cycling as 
alternative (and free) forms of transport provides a competitive constraint on the conduct of Red 
Bus. 

115. Set out below are statistics from the 2001 census on the means of travel to work in the Canterbury 
Region: 

Travel to 
work 

Drove a 
private 

car/truck/
van 

Drove a 
company 
car/truck/ 

van 

Passenger 
in a 

car/truck/ 
van/ 

company 
bus 

Public 
Bus 

Train Motor 
cycle or 
power 
cycle 

Bicycle Walked 
or 

jogged 

Age Group 
Area 

Total Total Total Total Total Total Total Total 

Canterbury 
region 

116,658 20,445 7,752 5,694 174 2,295 10,824 11,355 

 

Constraint by Environment Canterbury 

116. The question of the countervailing power of a Regional Authority over bus services and subsidies 
has been previously considered by the Commission in Decisions 318, 326 and 467.  

117. In 2002, in Decision 467, the Commission concluded that: 

(a) Environment Canterbury exercised substantial countervailing power with respect to fares 
(paragraph 297, Decision 467).  This position has been materially enhanced with the 
introduction of the Environment Canterbury controlled central clearing house for ticketing and 
revenue reimbursement to operators.  Reference is made to paragraph 47 above. 
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(b) Environment Canterbury has a degree of countervailing power when it receives just one 
tender, but its position is weaker when it receives two or more tenders (paragraph 307, 
Decision 467).   

(c) Overall Environment Canterbury had insufficient countervailing power in the bus subsidies 
market to prevent a substantial lessening of competition (paragraph 308, Decision 467).   

118. However, the commentary in Decision 467 in relation to the exercise of Environment Canterbury’s 
countervailing power must be viewed in the context of the market in 2002.  CBS’ entry into the 
market in 2004 and its expansion of market share in 2005 is an important factual difference 
between the market in 2002 and today.  Environment Canterbury has demonstrated that in the 
current market it does have effective countervailing power and is able to act to prevent a lessening 
of competition. 

119. The parties submit that in 2005 Environment Canterbury’s countervailing power has the effect that 
there is not, nor is there likely to be, a substantial lessening of competition as a result of the 
proposed acquisition.   

120. This submission is supported by the Commission’s statements in the letter to Leopard’s solicitors, 
Lane Neave, dated 28 September 2004 (Appendix J).  In that letter the Commission addressed 
concerns that Leopard had raised with respect to Red Bus.  The Commission confirmed that as at 
September 2004 it considered that Environment Canterbury’s countervailing powers could 
successfully operate as a constraint on any exercise by Red Bus of its market power: 

“We further consider it likely that Environment Canterbury has significant countervailing 
power in the relevant market in that it: grants rights for most of the bus routes in 
Christchurch; sets the terms of service including frequency; sets a cap on fare level; and may 
chose to bundle routes in the tender process… 

If Red Bus did have a degree of power in the relevant market, we consider it likely these 
constraints would mean that this power was not substantial.” 

121. Red Bus is in agreement with the recent statements made by the Commission as to the extent of 
countervailing power exercised by Environment Canterbury. Environment Canterbury continues to 
provide a strong competitive discipline on the behaviour of Red Bus.  It is notable that if 
Environment Canterbury only receives one tender it is not bound to accept it and has the ability to 
negotiate with the tenderer.  

Relevance of Decision 326 to consideration of countervailing power of Environment Canterbury   

122. It is submitted that Decision 326 remains relevant to this issue.  In that Decision the Commission 
authorised the acquisition of Transportation Auckland Corporation Limited by New Zealand Bus 
Limited because of the countervailing power exercised by the Auckland Regional Council.    

123. In reaching Decision 467 the Commission sought to distinguish Decision 326 on the basis that: 

(a) The determination in Decision 467 involved a consideration of the test for substantially 
lessening of competition, whereas Decision 326 considered whether the acquisition would 
result in the strengthening of a dominant position in the market.  
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(b) The increased commercial services led the Commission to only assess Auckland Regional 
Council’s countervailing power against attempts by operators to increase fares but not 
subsidies.  In Decision 467 the Commission had found that Environment Canterbury had 
insufficient countervailing power in the bus subsidies market to prevent a substantial 
lessening of competition. 

124. In considering whether the application would strengthen a “dominant position” in the market place 
the Commission considered the constraints on competition from existing competition, potential 
competition and the countervailing power by suppliers or acquirers of services in the market.  The 
Commission adopted a test for “dominance” which involved a determination of whether the 
applicant could act without “significant competitive or consumer constraints” (paragraphs 131-136, 
Decision 326).   

125. However, the considerations of the Commission in reaching Decision 326 appear identical to those 
in Decision 467.  In the later decision the Commission confirmed that for the purposes of an 
application under section 66 the phrases “substantially lessening competition” and “strengthening 
of market power” are equivalent and interchangeable.  The Commission considered the nature and 
extent of the contemplated lessening of competition in terms of the competitive constraints that 
would exist following the merger from existing competition, potential competition and other 
competition factors such as the countervailing power by suppliers or acquirers of services in the 
market (paragraph 320, Decision 467).  

126. It is submitted that given the almost identical considerations by the Commission in both of these 
decisions, Decision 326 remains relevant and applicable to the present application.  It is noteworthy 
that in Decision 326 the Commission found that the countervailing power of the Auckland Regional 
Council would continue to provide an effective constraint on the applicant (paragraph 231, Decision 
326).  

127. In addition, while the Commission had reservations about the extent of Environment Canterbury’s 
countervailing power in 2002, it has more recently had the opportunity to reconsider the effect of 
Environment Canterbury’s powers on any exercise by Red Bus of market power.  As outlined 
above, in the Commission’s letter to Leopard’s solicitors Lane Neave dated 28 September 2004 
(Appendix J), it confirmed that as at September 2004 it considered that the Environment 
Canterbury did have sufficient countervailing power to act as a constraint on any market power 
held by Red Bus.  Of particular relevance are the various statements of the Commission in its 28 
September 2004 letter, set out above (paragraphs 104 and 120), that Red Bus did not have 
“substantial” market power and that the countervailing power of Environment Canterbury and the 
threat of a new entry constrained the exercise of market power by Red Bus.    

128. It is submitted that, following the reasoning in Decision 326, and the recent statements of the 
Commission on the extent of the countervailing power of Environment Canterbury and the threat of 
new entry, the acquisition is unlikely to result in a strengthening of market power by Red Bus.  
Accordingly, as the terms are interchangeable,  there would not be any likelihood of substantially 
lessening competition resulting from the acquisition. 
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CONCLUSIONS ON SUBSTANTIAL LESSENING OF COMPETITION 

129. In summary it is submitted, on the basis of the information provided in this application, that the 
proposed acquisition is unlikely to substantially lessen competition for the following reasons: 

(a) Although the merger would result in Red Bus obtaining a market share that falls outside the 
Commission’s safe harbour guidelines, with the introduction of CBS into the market Red Bus 
will only hold the same market share as it did prior to CBS’ entry.   

(b) The conditions to entry do not currently form a substantive barrier to new entrants, as 
evidenced by the entry of CBS.  In September 2004 the Commission expressed the view that 
entry by competitors was likely.  Indeed the recent activities of CBS confirm this. 

(c) New entry is likely to operate as a successful constraint.  This is evidenced by CBS which 
has decreased the market share held by Red Bus, obtained the same market share as 
Leopard, and established itself as a vigorous competitor in a short space of time.  CBS has 
successfully tendered for routes and is now operating routes previously operated by Leopard 
and Red Bus. 

(d) The removal of Leopard from the market will not remove the most effective competitor from 
the market.  CBS currently holds materially the same market share as Leopard, also the 
same market share as Leopard did at the time of the previous 2002 application.  In this way 
CBS is a competitive presence and constrains the exercise by Red Bus of its market power 
and contributes to low subsidies in the market.  

(e) A further constraint is provided by Environment Canterbury which operates a countervailing 
power over both bus services and subsidies.   

(f) In September 2004 the Commission expressed the view that both the ability of new entrants 
to the market, and the countervailing power of Environment Canterbury was in fact operating 
as an effective constraint on Red Bus, and that as a result, the significant market share held 
by Red Bus did not amount to substantial market power. 

130. The practical impact of an acquisition that would substantially lessen competition would be: 

(a) To allow a company to unilaterally act to reduce the quality of service or increase price; or 

(b) To allow a company to act in co-ordination with other companies to reduce the quality of 
services or increase price. 

In this instance neither of those effects are brought on by the proposed acquisition.  Clearly no 
impact on the services market would result. 

131. In addition, there seems little practical impact on the subsidies market by the proposed acquisition.  
The tender process is regulated by Environment Canterbury and competition is provided by CBS 
and/or any other potential entrant into the market.  The same level of competition for tenders will 
exist as prior to the introduction of CBS into the market.  Environment Canterbury’s strong control 
over the subsidy process acts as an effective constraint on any exercise by Red Bus of market 
power.   
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This notice is given by Greg Campbell of Red Bus Limited and Brent Early of Leopard Coachlines 
Limited. 

Red Bus Limited and Leopard Coachlines Limited hereby confirm that: 

•  All information specified by the Commission has been supplied; 

•  All information known to the applicant which is relevant to the consideration of this notice has been 
supplied; 

•  All information supplied is correct as at the date of this notice. 

Red Bus Limited and/or Leopard Coachlines Limited undertakes to advise the Commission immediately 
of any material changes or circumstances relating to the notice. 

 

DATED this  7th day of April 2005 

 

 

“GREG CAMPBELL”    

Signed for and on behalf of 
Red Bus Limited by Greg Campbell 
its Managing Director who is duly 
authorised to make this notice 

 

“BRENT EARLY”     

Signed for and on behalf of 
Leopard Coachlines Limited by Brent Early  
its Managing Director who is duly 
authorised to make this notice 
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APPENDIX A 

Agreement for Sale and Purchase 
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APPENDIX B 

Red Bus - Environment Canterbury Contracts 

 

Route No 83/84: Hei Hei – Russley  

Route No 40/49: New Brighton via Wainoni – North Shore 

Route No 42: New Brighton via Avondale 

Route No 46: The Palms via Shirley 

Route No 43: New Brighton via Burwood 

Route No 81/82: Lincoln Direct / Lincoln via Hornby 

Route No B: Burnham/Rolleston 

Route No 5: Hornby – New Brighton and Templeton – Southshore  

Route No 51: Sockburn – New Brighton via Aranui 

Route No 7 and 77: Halswell and Kennedys Bush 

Route No 12: Northwood 

Route No 14: Nunweek  

Route No 16: Belfast 

Route No 17: Bryndwr – Barrington  

Route No 18: St Albans – Huntsbury  

Route No 19: Burnside – Spreydon  

Route No 67: Dyers Pass 

Route No 3: Avonhead – Sumner  

Route No 28: Lyttelton / Rapaki  

Route M:  Metro Star 

School: Clifton Hill to Sumner and Redcliffs Schools 

School: Taylors Mistake to Sumner Schools 

School: Aranui Schools 

School: Avonside Girls High to City 

School: CBHS, CGHS and Ilam Primary School to City 
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School: Southshore to Shirley Schools 

School: Sumner to Linwood High School and Shirley Schools 

School: Lyttelton to Avonside Girls High 

School: Sumner to City Schools 

School: Queenspark to Shirley Schools 

School: City to Lincoln High School 

School: Southshore to Mairehau High School  
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APPENDIX C 

Red Bus – Commercial Routes (i.e. not subsidised) 

 

1. Route A:  Airport to City 

2. Route R:  Rangiora 

3. Route 10:  Harewood to Cashmere 

4. Burnham to Sockburn schools 

5. Aranui School 

6. Inner City Electric Shuttle (contract with Christchurch City Council) 

7. Regional Charter Market (school transfers etc) 
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APPENDIX D 

Environment Canterbury Maximum Fare Schedule 
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APPENDIX E 

Extract from Commission Decision 467 being pages 1 to 16 (paragraphs 1 to 117) 
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APPENDIX F 

Ruling of Judge Green in the District Court at Christchurch  
dated 8 October 2004 (CIV 2004-009-3082) 
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APPENDIX G 

Orders of the District Court at Christchurch  
dated 2 December 2004 (CIV 2004-009-3082) 
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APPENDIX H 

Environment Canterbury Tender Schedule 

 

    
Tender Commencement 
Date 

No of 
Routes 

No of 
Buses 

Peak Bus 
% 

November 2005  9  57 22 

December 2005  3  3 1 

June 2006  1  1 0 

November 2006  1  1 0 

December 2008  10  25 10 

June 2009  12  68 26 

November 2009  6  53 20 

June 2010  3  42 16 

Commercial services** 3 13 5 

   

   48  263 100% 

 

** Commercial services do not come up for tender but need to taken into account for a full picture of the 
Christchurch services and subsidies market. 
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APPENDIX I 

Extract from Booz Allen Hamilton report:  “Review of Current Legislation and Implications re 
Commercial Services” dated 19 November 2004 
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APPENDIX J 

Commission’s letter to Lane Neave dated 28 September 2004 

 














