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COMMERCE ACT 1986:  BUSINESS ACQUISITION 

SECTION 66:  NOTICE SEEKING CLEARANCE 

7 December 2005 

The Registrar  

Business Acquisitions and Authorisations 

Commerce Commission 

PO Box 2351 

Wellington 

Pursuant to s66(1) of the Commerce Act 1986 notice is hereby given seeking 

clearance of a proposed business acquisition. 
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Glossary 

Abano  Abano Healthcare Group Limited and its interconnected bodies 
corporate. 

Applicants Valley Diagnostic and Wellington Pathology 

CHL Canterbury Health Laboratories, the laboratory arm of the Canterbury 
DHB. 

Decision 559 The decision of the Commerce Commission declining clearance for the 
mergers of the businesses of Sonic and NZDG in six DHB areas. 

DHB District Health Board 

Greater Wellington 
region 

The area funded by the Hutt Valley and Capital & Coast District Health 
Boards 

Labco Wellington A new company to be formed, which will be owned in, or 
approximately in, equal shares by Wellington Pathology and Valley 
Diagnostic. 

LabPLUS The laboratory arm of the Auckland DHB 

NZDG New Zealand Diagnostic Group Limited  

Regional Contract A contract to provide community referred pathology services for the 
Greater Wellington region (i.e. the combined Hutt Valley and Capital & 
Coast DHBs). 

RFP Request for Proposal 

Sonic Sonic Healthcare Limited and its interconnected bodies corporate. 

Valley Diagnostic Valley Diagnostic Laboratories Limited, a wholly owned subsidiary of 
Sonic Healthcare (New Zealand) Limited. 

Wellington Pathology 

 

Wellington Pathology Limited, a wholly owned subsidiary of Abano 
Healthcare Group Limited. 
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EXECUTIVE SUMMARY 

Proposal 

1 Clearance is sought for: 

1.1 the acquisition by Labco Wellington (a new company to be formed) 

of certain assets of the pathology services businesses of Wellington 

Pathology Limited and Valley Diagnostic Laboratories Limited; and 

1.2 the acquisition of shares in Labco Wellington, in approximately equal 

proportions, by Abano Healthcare Group Limited and Sonic 

Healthcare Limited or their wholly owned subsidiaries, 

(the Transaction).   

2 It is proposed that Labco Wellington will submit a bid for a contract for the 

provision of community referred pathology services for the combined Hutt 

Valley and Capital & Coast DHB regions (the Regional Contract).  The 

submission of a bid will be conditional on Commerce Commission approval 

of the Transaction having been obtained – and the Transaction is 

conditional on that bid being successful.   

Background 

3 The current contracts for the provision of community referred pathology 

services to the Hutt Valley and Capital & Coast DHBs are due to expire on  

30 September 2006.   On 2 December 2005, the DHBs issued a Request for 

Proposal (RFP) for the provision of these services, with proposals to be 

submitted by 17 February 2006. 

4 The RFP invites tenderers to submit bids for each of the Hutt Valley and 

Capital & Coast DHB regions individually – as well as a bid for the two 

areas combined.  The proposed contract term is 5 years.   The RFP 

confirmed the Applicants’ assumption that contracts will be sole supply 

contracts – i.e. that the DHBs are proposing to appoint a single provider of 

community pathology services in each region, or the combined region, 

rather than having multiple providers.  

5 The DHBs are also considering whether specialist referred testing will be 

removed from the scope of the contracts and the RFP asks tenderers to 

submit prices inclusive and exclusive of specialist referred testing.   The 

consequence of the exclusion of specialist referred testing from the scope 

of the contracts (if that is how the DHBs elect to proceed) is that this 

testing will ultimately be paid for by the patient (or potentially his/her 

insurer).1   

                                            

 

1 Regardless of whether or not specialist testing is included in the contract, the effect of a sole 
supply contract is that unsuccessful bidders will exit the region as the volume of specialist 
work would not be enough to sustain a firm performing only specialist work. 
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6 It is expected that the Applicants will submit their own individual bids for 

the individual DHB regions (although neither Applicant knows whether that 

is in fact the case in relation to the other).  However, the Applicants 

consider that considerable savings can be derived, and passed on to the 

DHBs, by the Applicants utilising their complementary collection facilities 

and resources in the Hutt Valley and Capital & Coast regions and providing 

community pathology services for both regions through Labco Wellington. 

Valley Diagnostic and Wellington Pathology 

7 As the Commission is aware, Valley Diagnostic is a wholly owned subsidiary 

of Sonic Healthcare, which also has other subsidiaries providing pathology 

services in a number of other regions in New Zealand. 

8 Wellington Pathology is a wholly owned subsidiary of Abano Healthcare, 

which has subsidiaries providing pathology services only in the Wellington 

and Nelson/Marlborough regions. 

9 Valley Diagnostic’s revenues are primarily derived from community referred 

pathology services provided in the Hutt Valley DHB region. 

10 By contrast, Wellington Pathology’s revenues are primarily derived from 

community referred pathology services provided in the Capital & Coast DHB 

region. 

11 Accordingly, the activities of Valley Diagnostic and Wellington Pathology in 

the wider Wellington region are complementary rather than competitive.  

Each has infrastructure designed to serve the community testing needs of a 

different DHB.  The complementary rather than competitive nature of the 

two businesses is evidenced by the fact that no GPs have switched between 

Valley Diagnostic and Wellington Pathology in the last three years. 

Markets Affected  

12 The Applicants do not agree with the Commission’s product market 

definitions in Decision 559 and in particular the separation of community 

referred, hospital referred and send-away testing into separate markets.  

For the purposes of this application, the competition effects of the 

Transaction have been assessed against the following market definitions: 

12.1 the market in the Hutt Valley and Capital & Coast DHB regions (the 

Greater Wellington region) for the provision of hospital and 

community referred pathology services;2 and 

12.2 the national market for the provision of cervical screening tests. 

                                            

 

2 Note that Valley Diagnostic and Wellington Pathology operate largely in separate DHB areas and 
that it is only as a consequence of the Hutt Valley and Capital & Coast DHBs’ RFP which seeks 
a price for their combined regions that the combined region has been considered as a market 
on its own.   Where the Applicants are submitting tenders for the individual Hutt Valley and 
Capital & Coast contracts, each of these regions comprises a separate market. 
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Competition Effects – Greater Wellington region  

13 The competition effects of the Transaction need to be considered at three 

stages: 

13.1 competition for the contract(s) that will be awarded in the current 

contract round; 

13.2 competition during the contract term; and 

13.3 competition for next contract(s) after expiry of the contracts awarded 

in this contract round (the next contract round). 

14 The merger will have no effect on competition during the term of the 

contract.   The sole supplier status of the provider of community referred 

services means that there is no scope for competition during the contract 

term.  No further consideration is given to this aspect in this application. 

15 In the current contract round:  

15.1 Valley Diagnostic and Wellington Pathology are, at best, potential 

competitors for the combined region.  Neither can be considered 

‘incumbents’ for the entire region.   Valley Diagnostic does not have 

testing infrastructure in the Capital & Coast DHB region or collection 

rooms in the central Wellington area.  (It has two collection rooms on 

the Kapiti Coast.)  Wellington Pathology does not have collection or 

testing infrastructure in the Hutt Valley DHB region.3 

15.2 There are other potential bidders.  In particular, in Decision 559 the 

Commission concluded that NZDG was likely to be recognised as a 

capable and strong service provider with a proven track record. 

15.3 In Decision 559, the Commission considered the DHBs’ own provider 

arms as ‘backstop options’ or ‘bidders of last resort’.  Without 

commenting on that conclusion, the Applicants do not consider that 

to be the case here.  The Applicants have received information that 

indicates that the DHB provider arms are preparing bids in response 

to the RFP and that they are only to be submitted if they are realistic 

ones.  There is no doubt that the Applicants consider that the DHBs’ 

own labs have the capacity, either on their own or with support from 

Canterbury Health Laboratories (CHL), to provide community 

pathology services in the region.   That knowledge alone will 

represent an immense constraint on the Applicants’ bid and on any 

individual bids submitted by the Applicants.   

                                            

 

3 Wellington Pathology has a small collection centre in Paraparaumu on the Kapiti Coast, which 
provides services for one or two doctors and has one staff member. 
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15.4 The DHBs also have the option of purchasing individually from 

separate providers for each of the Hutt Valley and Capital & Coast 

regions. 

15.5 In a counterfactual with both Valley Diagnostic and Wellington 

Pathology bidding independently for the Regional Contract (if that is 

in fact the correct counterfactual) the combined effect of the various 

conditions each would face is such that neither would have any 

overall advantage over other potential bidders.  For example: 

(a) Wellington Pathology would have greater existing resources 

within the region so would need to employ fewer additional 

staff and establish less infrastructure than Valley Diagnostic or 

NZDG; 

(b) on the basis of the Commission’s findings in Decision 559, 

Valley Diagnostic and NZDG would have the advantage over 

Wellington Pathology of national networks and more significant 

resources on a national level; 

(c) the DHB laboratories would have the advantage of scale and 

scope economies through combining hospital and community 

testing volumes; and 

(d) Wellington Pathology, Valley Diagnostic, NZDG and the 

hospital laboratories (including CHL) all have some knowledge 

of providing services to the region. 

15.6 Since neither Valley Diagnostic nor Wellington Pathology presently 

has sufficient personnel to provide the services under the Regional 

Contract itself, they would each face uncertainty, as would the other 

bidders, as to whether they would in fact be able to obtain the staff 

(particularly pathologists and scientific officers) required to carry out 

the Regional Contract.  

15.7 The Transaction may provide the merged entity with an advantage 

through the utilisation of existing resources but, relative to the 

counterfactual, it does not raise the barriers to entry for other 

bidders for the Regional Contract (or separate contracts for the two 

DHB regions). 

15.8 Against this background, the countervailing power of the DHBs, as 

sole purchasers of community pathology services, will not be 

lessened by the Transaction. 

 

15.9 There is no certainty that either Valley Diagnostic or Wellington 

Pathology would bid for a contract outside their current primary area 

of operation.  In Decision 559, the Commission considered that 

Abano “would be unlikely to exert much competitive pressure outside 

[its] own regions of incumbency”.  Against that counterfactual, the 
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Transaction will not lessen the number of bidders for the Regional 

Contract.    

15.10 The Transaction provides certainty that there will in fact be a bid for 

the combined region. Separate confidential papers will be provided 

by the Applicants in relation to their intentions with regard to 

tendering for work outside the Hutt Valley and Capital & Coast DHB 

regions respectively. 

15.11 The accompanying paper from CRA International establishes that, 

even if in the counterfactual, Valley Diagnostic and Wellington 

Pathology were each to submit an independent bid for the combined 

region, the merged entity bid would not result in a substantial 

lessening of competition. 

16 Each of the above points applies equally in relation to the next contract 

round.   In addition, the Applicants refer the Commission to their separate 

confidential papers regarding the anticipated outcome should they be 

unsuccessful in the current round. 

17 Accordingly, the Applicants do not consider that the Transaction will result 

in a substantial lessening of competition in the market for the provision of 

community referred pathology services in the Greater Wellington region. 

Other regional markets 

18 The Transaction will not enhance the likelihood of co-ordinated behaviour 

occurring in other regional markets such that the Transaction would give 

rise to a substantial lessening of competition in those markets.  Abano’s 

only pathology businesses are in the Capital & Coast DHB region (covered 

by this application) and in the Nelson/Marlborough region (which is outside 

the scope of this merger).  In each DHB area (including 

Nelson/Marlborough), there are other current or potential providers of 

community referred pathology services and the DHBs have a number of 

structuring options available to them.  These options include gearing up 

their own labs to provide community referred services, subcontracting 

some services to DHB labs outside the region or combining with another 

DHB in a neighbouring region.  

Differences with Sonic/NZDG clearance application 

19 There are several aspects of this Transaction that differ from the 

Sonic/NZDG merger proposals to which Decision 559 relates, in particular: 

19.1 There is very little overlap in the activities of Valley Diagnostic and 

Wellington Pathology.    

 

19.2 Unlike the Otago/Southland situation, the Hutt Valley and Capital & 

Coast DHBs are not tendering out the hospital referred work.  This 

merger relates only to community referred work.  This will mean that 

the DHBs will maintain their capacity to bid for community referred 
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testing in a future round, whatever the outcome in the current 

contract round. 

19.3 In contrast to NZDG, which has provided pathology services in 13 

DHB regions, Abano has provided pathology services only in the 

Capital & Coast DHB region and in the Nelson/Marlborough region.  

Abano is a small second tier player which, in Decision 559, the 

Commission appears to have dismissed as a potential competitor for 

contracts outside the DHB regions where it has facilities. 

19.4 While in Decision 559 the Commission concluded that the DHB labs 

did not represent a constraint on the merged entity (a conclusion 

which the Applicants do not agree with) that is not the case here. 

The DHB labs in the Wellington region clearly have the ability and 

have indicated their willingness to provide community referred 

services. 

Cervical Screening 

20 Wellington Pathology and Valley Diagnostic both have contracts with the 

National Screening Unit (NSU), the division of the Ministry of Health 

responsible for the Cervical Screening Programme.   

21 In Decision 559 the Commission considered the implications of the Sonic 

and NZDG mergers in the national market for the provision of cervical 

screening tests since both Sonic and NZDG are both providers in this 

market. 

22 The Commission found that there are currently 12 pathology laboratories 

that hold contracts with the NSU. These providers are: 

 Diagnostic Medlab (Sonic) 

 Valley Diagnostic (Sonic) 

 Medlab Central (Sonic) 

 Medlab South (Sonic) 

 Medlab Hamilton (NZDG) 

 SCL Christchurch (NZDG) 

 SCL Dunedin (NZDG) 

 Medlab Bay of Plenty (PAL) 

 Pathlab Waikato (PAL) 

 Wellington Pathology (Abano) 

 LabPLUS (DHB) 

 CHL (DHB) 

 

27 The Commission concluded that the mergers to which Decision 559 relates 

would not have the effect of substantially lessening competition in the 
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national market for the provision of cervical screening tests on the basis 

that:  

27.1 before and after the mergers, there would continue to be 

considerable competition in the market; and 

27.2 the NSU has a substantial degree of countervailing power in that it 

is a price-setter, decides who to contract with, and can cancel any 

providers’ contract if it is not satisfied with the level of service 

provided.  

28 It is evident, without further explanation, that a similar conclusion must be 

reached in relation to the proposed Transaction as there would continue to 

be four groups of current providers unaffected by the Transaction: Sonic, 

NZDG, PAL and the DHB labs. 

29 No further consideration of cervical screening is contained in this 

application.  However, should the Commission consider that it may depart 

from its conclusion in Decision 559 in this respect or wish to receive any 

further information on this aspect of the application from the Applicants, 

the Commission is requested to contact the Applicants’ legal advisors. 

Confidential information 

30 In preparing this application, the Applicants have adopted a strict process 

to ensure that confidential information of each Applicant, that would 

otherwise not be available about their individual businesses, is not disclosed 

to the other.   In order to preserve the confidentiality of information as 

between the Applicants, they have undertaken the following process: 

30.1 Lindsey Lawton, an independent consultant, has been engaged to 

gather and collate costing information about: 

(a) the Applicants’ businesses and likely costs to supply the 

Regional Contract on their own (if that is what they choose to 

do); and  

(b) the Applicants’ views of the likely costs for the DHB labs to 

provide the services covered by the Regional Contract.  

Lindsey Lawton’s report is attached as Annexure 2 

30.2 CRA International has been engaged to review the costing data 

provided by Lindsey Lawton, and to use this as an input into an 

analysis of the unilateral effects of the Transaction.  CRA 

International’s report is  attached as Annexure 1. 

 

30.3 Both Lindsey Lawton and CRA International have signed 

undertakings not to disclose to either Applicant the information 

provided by the other or to disclose to either Applicant any 
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information containing data from both Applicants or any report they 

produce.   

 

30.4 In order to assist with the preparation of this application, the 

Applicants’ legal counsel have worked with Lindsey Lawton and CRA 

International and have been provided with information about both 

Applicants and the reports (including drafts) they have produced.  

The Applicants’ legal counsel have undertaken not to disclose to 

their respective clients confidential information relating to the 

other’s client and the Applicants have waived their right to enforce 

the usual solicitor obligations in this regard. 
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PART I:  TRANSACTION DETAILS 

1 What is the business acquisition for which clearance is sought? 

1.1 The Transaction for which clearance is sought is: 

(a) the acquisition by Labco Wellington (a new company to be formed) of 

certain assets of the pathology services businesses of Wellington 

Pathology Limited and Valley Diagnostic Laboratories Limited; and 

(b) the acquisition of shares in Labco Wellington by Wellington Pathology 

Limited and Valley Diagnostic Laboratories Limited.  

1.2 It is proposed that Labco Wellington will submit a bid for a contract for the 

provision of community referred pathology services for the combined Hutt 

Valley and Capital & Coast DHB regions (the Regional Contract).  The 

submission of a bid will be conditional on Commerce Commission approval 

of the Transaction having been obtained – and the Transaction is 

conditional on that bid being successful.   

1.3 Labco Wellington has yet to be incorporated and the proportionate 

shareholdings of Wellington Pathology and Valley Diagnostic have yet to be 

finally determined.  However, it is anticipated that the shares will be held 

in, or in approximately, equal proportions. 

1.4 The parties have yet to negotiate an agreement for sale and purchase 

relating to the transaction.   
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2  Who is the person giving this notice? 

2.1 This notice is given by: 

Valley Diagnostic Laboratories 
Limited 

 Wellington Pathology Limited 

C/o Sonic Healthcare Limited 
2-4 Kirksway Place 
Hobart 
Tasmania 7000 

AUSTRALIA 

 C/o Abano Healthcare Group Limited 
Level 16, West Plaza Building 
3-7 Albert Street 
PO Box 106-514 
Auckland 

NEW ZEALAND 

Telephone: +61 613 6223 7513 

Facsimile:  +61 613 6223 1275 

 Telephone: +64 9 300 1410 

Facsimile:   +64 9 300 1419  

Attention:  Colin Jackson  Attention:    Alan Clarke/Andrew Tapper   

2.2 All correspondence and notices in respect of this application should be 

directed in the first instance to: 

Chapman Tripp Sheffield Young  Buddle Findlay 

Level 35 
ANZ Tower 
23-29 Albert Street 

Auckland 

 State Insurance Tower 
BNZ Centre 
1 Willis Street 

Wellington 

Telephone:  +64 9 357 9020 
Facsimile:    +64 9 357 9099 

 Telephone:    +64 4 498 7304 
Facsimile:     +64 4 462 0484 

Attention:   Lindsey Jones / Jane Baker  Attention:      Tony Dellow / Susie Kilty 
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3 Confidentiality  

3.1 Do you wish to request a confidentiality order for the fact of the 

proposed acquisition? 

No.  Confidentiality is not required for the fact of the proposed merger. 

3.2 Do you wish to request a confidentiality order for specific 

information contained in or attached to the notice?  If so, for how 

long?  Why? 

(a) Yes.  Confidentiality is sought in respect of: 

 the CRA International report in Annexure 1; and 

 Lindsey Lawton’s report in Annexure 2, 

until the relevant Applicant confirms in writing to the Commission 

that the particular information is no longer confidential. 

(b) Confidentiality is sought under section 100 of the Commerce Act 

1986 and under section 9(2)(b) of the Official Information Act 1982 

on the grounds that: 

(i) the information is commercially sensitive and contains valuable 

information which is confidential to the Applicants; and 

(ii) disclosure of it is likely to give an unfair advantage to the 

Applicants’ competitors and unreasonably prejudice the 

commercial positions of the Applicants. 

 

(c) The Applicants also request that they are notified of any request 

made to the Commission under the Official Information Act for the 

confidential information, and that the Commission seeks the relevant 

Applicant’s views as to whether the information remains confidential 

and commercially sensitive at the time those requests are being 

considered. 
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4 Who are the participants (i.e. the parties involved)? 

4.1 Valley Diagnostic Laboratories Limited 

C/o Sonic Healthcare Limited 

2-4 Kirksway Place 

Hobart 

Tasmania 7000 

AUSTRALIA 

 

Telephone: +61 613 6223 7513 

Facsimile:   +61 613 6223 1275 

 

Attention:   Colin Jackson 

4.2 Wellington Pathology Limited 

C/o Abano Healthcare Group Limited 

Level 16, West Plaza Building 

3-7 Albert Street 

PO Box 106-514 

Auckland 

NEW ZEALAND 

 

Telephone: +64 9 300 1410 

Facsimile:   +61 9 300 1419 

 

Attention: Alan Clarke / Andrew Tapper 
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5 Who is interconnected to or associated with each participant? 

Valley Diagnostic 

5.1 Valley Diagnostic is a wholly owned subsidiary of Sonic Healthcare (New 

Zealand) Limited, which is in turn a wholly owned subsidiary of Sonic 

Healthcare Limited.   

5.2 Sonic Healthcare Limited is a medical diagnostics company, providing 

pathology and radiology services to medical practitioners, hospitals, 

community medical services and their patients.  Sonic Healthcare is listed 

on the Australian Stock Exchange.  For further details see 

http://www.sonichealthcare.com/sonic/internet/.  A diagram of the Sonic 

group in New Zealand is attached at Schedule 1. 

Wellington Pathology 

 

5.3 Wellington Pathology is a wholly owned subsidiary of Abano Healthcare 

Group Limited.  The Abano group incorporates a range of healthcare and 

medical services companies, including rehabilitation, diagnostic and dental 

divisions.   Abano Healthcare works in partnership with the various 

businesses within the group, providing support in terms of management 

and financial processes to these businesses.  Abano is listed on the New 

Zealand Stock Exchange.  For further details see 

http://www.abanohealthcare.co.nz/.  A diagram of the Abano group in New 

Zealand is attached at Schedule 2. 

http://www.sonichealthcare.com/sonic/internet/
http://www.abanohealthcare.co.nz/
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6 Does any participant, or any interconnected body corporate thereof, 

already have a beneficial interest in, or is it beneficially entitled to, 

any shares or other pecuniary interest in another participant? 

 

6.1 Neither Valley Diagnostic nor Wellington Pathology nor any of their 

interconnected bodies corporate has any beneficial interest in shares or any 

other pecuniary interest in the other.  
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7 Identify any links, formal or informal, between any participant/s 

including interconnected bodies corporate and other persons 

identified at paragraph 5 and its/their existing competitors in each 

market. 

There are no links, formal or informal, between any participant(s) including 

interconnected bodies corporate and other persons identified at paragraph 5 and 

its/their existing competitors in each market other than the following: 

7.1 Existing arrangements between Valley Diagnostic or Wellington Pathology 

and DHBs: 

Valley Diagnostic 

(a) Agreement between Valley Diagnostic and the Hutt Valley DHB in 

relation to the provision of community laboratory services.  Valley 

Diagnostic is presently paid under this contract for work it carries out 

in the Hutt Valley, Capital & Coast and Wairarapa DHB areas. 

(b) Valley Diagnostic has an arrangement with Hutt Valley DHB under 

which the DHB’s lab does some testing work for Valley Diagnostic 

and Valley Diagnostic does some testing work for the DHB’s lab, 

where either lab does not have the capability to perform the 

particular test.  There is no formal contract but invoices are 

generated between the two labs.  Valley Diagnostic’s work for the 

DHB in this situation is predominantly in the cytology field. 

(c) Two of the pathologists employed by Valley Diagnostic are also 

employed part time by Hutt Valley DHB and two pathologists are 

employed part time by Capital & Coast DHB. 

Wellington Pathology 

(d) Agreement between Wellington Pathology and Capital & Coast DHB in 

relation to the provision of community laboratory services.  

Wellington Pathology is also paid under this contract for the limited 

amount of testing work it carries out that is generated from the Hutt 

Valley DHB area. 

(e) Agreement between Wellington Pathology and Capital & Coast DHB 

for the provision of cytology screening services and for “backup” 

pathology testing services for tests that are common to both parties.  

(f) Five pathologists employed by Wellington Pathology are also 

employed part time by Capital & Coast DHB. 

7.2 Other arrangements:   

 

(a) Weekly meetings are held between pathologists from Valley 

Diagnostic, Wellington Pathology and Hutt Valley DHB to discuss 

clinical issues.  
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(b) The Sonic/NZDG Clearance Application lists other arrangements 

between interconnected bodies corporate of Valley Diagnostic and 

competitors.  In addition, other companies in the Sonic group have 

arrangements with DHBs in other regions not covered by that 

clearance application.  Further details can be provided if the 

Commission so wishes. 

(c) Similarly, Abano’s subsidiary in Nelson/Marlborough has 

arrangements with the Nelson/Marlborough DHB.  Details are 

available if the Commission wishes. 

(d) As the Commission is aware from the Sonic/NZDG clearance 

application, Sonic and New Zealand Diagnostic Group Limited 

(NZDG) were proposing to merge their businesses in the Hawke’s 

Bay, Canterbury, South Canterbury, the West Coast, Otago and 

Southland DHB areas.  Sonic and NZDG are presently considering 

their options in relation to those transactions. 

7.3 Industry association:  Valley Diagnostic, Wellington Pathology and other 

companies in the Sonic and Abano groups are members of the New Zealand 

Association of Pathology Practices (NZAPP), formerly the Association of 

Community Laboratories (ACL). 

 

7.4 Wellington Pathology is a member of the Allied Laboratories of New Zealand 

(ALANZ), an association of independent laboratories, which exists mainly to 

facilitate the joint purchasing of laboratory supplies.  Two executives of 

Wellington Pathology are directors of ALANZ. 
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8 Do any directors of the ‘acquirer’ also hold directorships in any 

other companies which are involved in the markets in which the 

target company operates? 

8.1 None of the directors of the companies in the Sonic Group hold 

directorships in any other companies (other than companies in the Sonic 

group) which are involved in the provision of pathology services in New 

Zealand.  

 

8.2 None of the directors of the companies in the Abano Group hold 

directorships in any other companies (other than companies in the Abano 

group) which are involved in the provision of pathology services in New 

Zealand.  
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9 What are the business activities of each participant? 

9.1 The core services provided by Valley Diagnostic and Wellington Pathology 

are diagnostic laboratory services (also called pathology services).  As 

noted in Decision 559, these services involve examining clinical specimens 

to provide information for the diagnosis, prevention and treatment of 

disease, and reporting the diagnosis to the referring health professional.  

Ancillary to the analysis itself is the collection and transportation of the 

samples.4 

9.2 In the context of the Sonic/NZDG clearance application, the Commission 

has already received extensive submissions and information on the scope of 

diagnostic laboratory services and the activities of the wider Sonic Group in 

New Zealand.   We do not repeat that here but if the Commission requires 

any further analysis or clarification of any matter relating to the wider 

pathology industry, the Applicants are happy to provide that. 

9.3 In the interests of avoiding unnecessary repetition, the following 

paragraphs focus specifically on: 

(a) the pathology services provided by Valley Diagnostic in the Greater 

Wellington region; and 

(b) the pathology services provided by Wellington Pathology in the 

Greater Wellington region.  

Valley Diagnostic 

9.4 Valley Diagnostic has one lab located in Lower Hutt and seven collection 

centres, four of which are located within the Hutt Valley DHB region, two 

are located in the Kapiti Coast area and one in Wairarapa.  Those collection 

centres are located in Lower Hutt, Upper Hutt, Wainuiomata, Petone, 

Waikanae, Paraparaumu and Carterton. 

9.5 As with other privately owned laboratory businesses, around 96% of Valley 

Diagnostic’s annual revenues are currently derived from DHB funded 

testing.  The remaining 4% comes from privately funded testing. 

9.6 Most of Valley Diagnostic’s testing work comes from patients in the Hutt 

Valley DHB region.  Valley Diagnostic also derives some revenues from the 

Capital & Coast DHB region (primarily in the Kapiti Coast), and the 

Wairarapa DHB region (South Wairarapa only).  A breakdown of these 

revenues is contained in Valley Diagnostic’s separate confidential paper.  A 

very small proportion of Valley Diagnostic’s work is also derived from other 

DHBs around New Zealand (which is a result of people from other DHB 

regions being treated in the Hutt Valley).   

                                            

 

4 Decision 559, paragraph 26.   
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9.7 Valley Diagnostic is presently funded as follows:  

(a) by the Ministry of Health for work carried out for the Cervical 

Screening Unit;  

(b) for the majority of work, by the Hutt Valley DHB, with the DHBs 

settling between themselves the funding for the services provided 

within their districts; and 

(c) by privately funded testing. 

Wellington Pathology 

9.8 Wellington Pathology has one lab located in central Wellington and 10 main 

collection centres, all located within the Capital & Coast DHB region.  Those 

collection centres are located in central Wellington (two collection centres), 

Paraparaumu, Porirua (two collection centres), Johnsonville, Newtown, 

Miramar, Karori and the Wakefield Hospital Specialist Centre.  Wellington 

Pathology also sub-leases rooms, which are open for a short period each 

day at Mana, Khandallah, Tawa, and Bowen Hospital. 

9.9 As with other privately owned laboratory businesses, around 96% of 

Wellington Pathology’s annual revenues are currently derived from DHB 

funded testing.  The remaining 4% comes from privately funded testing. 

9.10 Most of Wellington Pathology’s testing work comes from patients in the 

Capital & Coast DHB region.  A breakdown of these revenues is contained in 

Wellington Pathology’s separate confidential paper.   

9.11 Wellington Pathology is presently funded as follows:  

(a) by the Ministry of Health for work carried out for the Cervical 

Screening Unit; 

(b) for the majority of work (including work undertaken for Sexual 

Health Services), by the Capital & Coast DHB, with the DHBs settling 

between themselves the funding for the services provided within 

their districts; and 

(c) by privately funded testing. 

 

Summary 

9.12 As the above illustrates, the activities of Valley Diagnostics and Wellington 

Pathology in the wider Wellington region are complementary rather than 

competitive.  Each has infrastructure designed to serve the community 

testing needs of a different DHB.  The complementary rather than 

competitive nature of the two businesses is evidenced by the fact that no 

GPs have switched between Valley Diagnostic and Wellington Pathology in 

the last three years. 
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Other regions 

9.13 The Commission is aware, from the Sonic/NZDG clearance application, of 

the pathology businesses of Sonic subsidiaries elsewhere in New Zealand.  

Abano’s only other pathology business is in the Nelson/Marlborough region. 

 

9.14 However, the Transaction for which clearance is sought does not affect 

Abano and Sonic businesses in the other DHB regions.   
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10 What are the reasons for the proposal and the intentions in respect 

of the acquired or merged business? 

10.1 Having considered the Sonic/NZDG clearance application, the Commission is 

now aware of recent developments that have occurred in the pathology sector, 

including the DHB-led trend towards sole supply contracts, the integration of 

the community and hospital labs and the collective purchasing (or supply) of 

pathology services by DHBs – all driven by the desire to make cost savings.   

The Commission will also be aware of specific reports prepared in relation to 

the Wellington region, in particular the LECG report.5 

10.2 The current contracts between the Hutt Valley and Capital & Coast DHBs and 

private providers of pathology services in the region originally expired on 30 

September 2005 but have been renewed through until 30 September 2006.  As 

with DHBs in other regions throughout New Zealand, the Hutt Valley and 

Capital & Coast DHBs, having held down the testing fees and refused to 

increase the fees for over 10 years (evidence of their countervailing power), 

are exploring ways to further reduce the cost of pathology services. 

10.3 The Hutt Valley and Capital & Coast DHBs have together released an RFP which 

invites providers of laboratory services to submit a proposal to provide the 

services for a fixed price, bulk funded payment.    A copy of the RFP is attached 

as Annexure 3. 

10.4 The RFP states that its purpose is to obtain information from potential 

providers to enable selection of a service provider or providers of community 

referred medical laboratory testing.  The RFP notes that potential providers will 

be invited to submit a response in respect of either DHB region separately and, 

if they wish, prices for each region if their price for the other region is 

accepted.   

10.5 The RFP confirmed the widely held view that the DHBs are looking for a single 

provider of community referred pathology services.6  Given the DHBs’ 

invitation to potential providers to submit a response for one DHB region or the 

combined regions, it is possible that the RFP could result in a sole supplier 

covering both regions, if that is what the DHBs conclude will deliver them best 

value for money.   

10.6 Since: 

(a) Valley Diagnostic does not have a lab (and has only two collection 

centres) located within the Capital & Coast DHB area; 

                                            

5 Central Region Laboratory Project – Report from the Central Region Laboratory Working Party, LECG 
February 2005. 

 

6  See Part Two: General Terms, Section D: Standard Conditions of Agreement, cl D1 “Exclusivity of 
Rights” of the RFP, which states that “This Agreement gives you exclusive rights to provide 
Primary Referred Laboratory services for us as defined in this Agreement.” 
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(b) Wellington Pathology does not have a lab or collection centres located 

within the Hutt Valley DHB area; and 

(c) both parties have the lab facilities and staff required to provide the 

community referred services required in each of the Hutt Valley and 

Capital & Coast areas, 

the Applicants have together, through the engagement of independent 

consultants (ringfenced from the Applicants themselves), determined that they 

can best respond to the Hutt Valley and Capital & Coast DHBs’ desire to reduce 

expenditure on pathology services by combining their facilities and resources in 

these areas.   In addition to this, given the Applicants’ complementary 

activities in the two DHB regions, the Applicants are the only providers who 

would be able to immediately meet the DHBs’ requirements without incurring 

additional costs or exposing the DHBs to significant risk of non-performance.  
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PART II:  IDENTIFICATION OF MARKETS AFFECTED 

Horizontal Aggregation 

11 Are there any markets in which there would be an aggregation of 

business activities as a result of the proposed acquisition? 

(Please identify for each market: 

 the product(s), functional level, geographical area and (where 

relevant) timeframe; 

 the specific parties involved; and 

 the relationship of those parties to the acquirer or the target 

company as the case may be. 

Market Definition 

11.1 Extensive submissions were made in the Sonic/NZDG clearance application on 

the issue of market definition.  That application explained in particular, the 

reasons why the Commission should analyse the competitive impact of the 

transactions in terms of the market for the provision of pathology services 

which comprised: 

(a) both hospital and community referred services (as opposed to a 

separate community referred market); 

(b) the collection, transport, analysis and reporting of samples; and 

(c) in the relevant geographical (DHB-defined) region.  

11.2 For the reasons given in the Sonic/NZDG clearance application, the Applicants 

believe that the market definition adopted in that application is the appropriate 

definition in the present circumstances, with appropriate changes to reflect the 

geographic areas of the businesses affected by the proposed merger. 

11.3 The Applicants do not agree with the Commission’s conclusion in Decision 559 

that community referred and hospital referred testing should be defined in 

separate product markets.  The Applicants consider that the Commission has 

over-emphasised the differences and has incorrectly concluded that the scope 

for demand and supply side substitution is limited. 

11.4 With reference to the Commission’s reasoning in paragraphs 107 – 116 of 

Decision 559, and having regard to the circumstances that apply in the 

Wellington region, the Applicants comment as follows. 

Turnaround times 

 

11.5 The Commission noted (at paragraph 108) that the testing needs of public 

hospitals are often more time-critical than community tests.  There are several 

observations to be made here: 
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(a) By far the majority of hospital tests are not time critical.  The Applicants 

estimate that less than 5% of hospital testing would require a 

turnaround time of less than two hours.   

(b) For the remaining 95% of non-urgent tests, hospital and community 

turnaround times are similar.  The Applicants are unclear how the 

Commission concluded that community providers typically offer 24-hour 

turnaround times (refer Decision 559, paragraph 107). 

(c) In the greater Wellington region at least, the vast majority of routine 

automated tests are turned around (in hospital or community labs) 

within three to four hours. 

(d) Some testing requires a longer turnaround time, simply by the nature of 

the test itself (for example, microbiology and histology).  These times 

apply irrespective of where the test is done. 

(e) With good operating efficiency, turnaround times for non-urgent testing 

are the same as for urgent testing.  In most modern labs, there are no 

longer clear differences between the two. 

(f) Even if there were differences between the turnaround times presently 

offered by hospital and community providers, there would be few 

barriers to community providers delivering shorter turnaround times.  

Turnaround times are simply a matter of utilising existing infrastructure 

and skills in different ways, or supplementing existing resources.  

Neither of the Applicants’ labs is subject to any resource consent 

restriction that would prevent them operating 24 hours a day. 

(g) The Commission has overstated the degree to which operational systems 

would need to be re-configured.  The Applicants consider that all that is 

needed onsite in a hospital (or nearby) is a small “stat” facility to do the 

small number of urgent tests (such as blood gases and cardiac testing.)  

(h) Accordingly, the Commission’s observation that the 24-hour turnaround 

times presently offered by community providers would not be a close 

enough substitute for hospital-based referrers fails to recognise: 

 that community testing turnaround times are generally much less 

than 24-hour, where labs are located within the region; and 

 the low barriers to the community providers adjusting their 

resources to meet the terms of a contract that includes urgent 

turnaround times 

(i) The Commission’s finding in Decision 559 is inconsistent with actual 

practice at both Wellington Pathology and Valley Diagnostic. 

 

 Wellington Pathology operates a three tiered system, based on 

whether a test should be categorised as “routine”, “urgent” or 

“critical” (the latter includes tests that need to be turned around 
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within one to two hours).  This system ensures that Wellington 

Pathology is able to perform tests as readily as hospital labs are, and 

indeed, Wellington Pathology already offers a quick turnaround 

service on a 24/7 basis to Wakefield Hospital. 

 Valley Diagnostic also operates a three tiered system.  Tests which 

are given priority and need to be processed through the lab as soon 

as possible are classified as “urgent” (equivalent to Wellington 

Pathology’s “critical”).  The second category relates to specimens 

that require a result to be sent as soon as it is available, by phone or 

by fax.  Non-urgent work is passed through the lab in a routine 

manner. 

(j) The Applicants note that systems such as these are used in all labs, 

whether hospital or community based.  The only difference for the most 

urgent specimen might be the time taken to transport the sample to the 

community lab. 

Range of tests 

11.6 At paragraph 109, the Commission states: 

“Hospital providers… typically also offer a range of more advanced testing… In 

pathology, as with most medical fields, complex work is labour intensive and demands 

a high level of skill and training to perform.  The upshot is that hospital providers 

require a greater proportion of technical staff, such as pathologists and scientists, than 

do community providers… 

11.7 There are two observations here: 

(a) The Applicants consider that the Commission has placed too much 

emphasis on the extent of advanced testing and the additional level of 

technical staff that are required.  For instance, the test menu at Hutt 

Hospital is almost identical to that at Valley Diagnostic.  This is because 

the range of tests is largely determined by funding arrangements, rather 

than the level of technical expertise.  In any event, in the RFP issued by 

the Hutt Valley and Capital & Coast DHBs, Schedule B testing (generally 

referred to as send-away testing) is quoted as being $600,000 for the 

Capital & Coast region and $300,000 Hutt Valley region.  This amounts 

to only around 5% of the DHBs’ current combined spend on community 

pathology services.7 

(b) In the Wellington region, the hospital and community labs share the 

same staff.   For example, an individual pathologist might work at a 

community lab in the morning and at a hospital lab in the afternoon.  Of 

the six pathologists employed at Valley Diagnostic, four of them divide 

their time between Valley Diagnostic and either Hutt or Wellington 

Hospitals.  Similarly, Wellington Pathology employs five pathologists who 

                                            

 

7  See RFP, Section A, cl 37. 
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also work for Wellington and Hutt Hospitals.  This system only works 

because of the high degree of similarity between the hospital and 

community labs.  In addition, many technical staff have been employed 

at both the hospital and community labs in the course of their careers, 

and staff at both labs undertake the same educational path to 

qualification and registration. 

Demand for tests 

11.8 At paragraph 111 the Commission stated: 

The demands for community and hospital testing also tend to differ greatly. Hospital 

providers must operate 24 hours a day, everyday, to meet the round-the clock testing 

needs of the associated hospital.   Demand for hospital testing is driven by the 

incidence rate of acute referrals, and the work routines of clinicians….  Hence demand 

for hospital testing can be quite lumpy.   

11.9 It is not clear to the Applicants why the Commission should think that lumpy 

demand cannot be accommodated by a private provider but can be 

accommodated by hospital providers.   Community work is also “lumpy”, as 

demand increases markedly in peak times (between 11am-12.30pm, and 

4.30pm-7pm).  As noted above, community providers are able to reconfigure 

operational systems with relative ease and within a relatively short timeframe 

to meet the different demands of hospital testing. 

11.10 As noted earlier, only a small proportion of hospital testing falls into the 

“urgent” category and has to be done onsite (or nearby) immediately.  The 

balance is either routine or send-away work.  It is only (less than) 5% of 

testing that is urgent that creates any element of lumpiness.  This is not 

material.  

11.11 The fact that community labs are able to perform urgent work is evidenced by 

the fact that they currently do urgent work, as in the case of Wellington 

Pathology performing urgent work for Wakefield Hospital. 

Reconfiguration  

11.12 At paragraph 110, the Commission states: 

Given that community providers would need to incur the time and cost associated with 

altering the staffing mix (i.e. hiring specialist staff) in order to perform hospital 

testing, there appears little scope for immediate supply-side switching to take place. 

11.13 The Applicants estimate that the time required for a community provider to 

reconfigure current operational systems in order to provide hospital testing 

would be no more than 6 to 12 weeks. 

11.14 Also relevant here is that within the greater Wellington region, staff actually 

work in both the public and private sector, that is, the same people are 

employed at the hospital and community labs. 

 

11.15 With regard to the comment that “there appears little scope for immediate 

supply-side switching”, there are two responses: 
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(a) DHBs looking to private providers to provide hospital testing do not look 

for “immediate supply-side switching” and would generally allow a lead 

in time of a few months to enable a private provider to commence the 

provision of hospital testing.   Conversely, in the context of the 

upcoming RFP for community testing, the Hutt Valley and Capital & 

Coast DHBs have allowed a lead time of 6 months between the date on 

which the successful bidder or bidders is advised that they have been 

awarded a contract and the actual commencement date.   

(b) “Immediate” supply-side switching is not the test for substitutability.8  

 Lab opening hours 

11.16 Referring again to paragraph 111 the Commission stated: 

Hence demand for hospital testing can be quite lumpy.  In contrast, community 

providers tend to only operate during normal working hours, and due to the non-

urgent nature of most community referrals, are able to smooth workloads throughout 

the day. Schedule-based tests, which represent all community testing, are the most 

routine and commonly-ordered kind. Hence, community providers tend to deal in 

high-volume throughput, whereas most hospital testing is low-volume work. This 

means that hospital providers contemplating a switch or expansion into the provision 

of community testing must build up enough capacity to cope with volume demands. 

11.17 The statement that community providers “tend to only operate during normal 

working hours” is not correct for the Greater Wellington region.  Valley 

Diagnostic’s lab operates between 7am and 9pm Monday to Friday, and 8am 

and 5pm on Saturday.  Wellington Pathology’s lab operating hours are the 

same as Valley Diagnostic’s, with the addition of Sunday from 8am-4pm.  

 

11.18 The Commission also appears to have overestimated the difficulty that a 

hospital provider would have in building up capacity to meet the additional 

demand from community testing.  The Commission has already noted that 

                                            

8 In Decision 492  (Wakefield Hospital Limited and Bowen Hospital Limited, Feb 2003), the 
Commission said that:  
 
"The Commission takes the view that the appropriate time period for assessing substitution 
possibilities is the longer term, but within the foreseeable future.  The Commission considers 
this to be a period of one year, which is the period customarily used internationally in applying the 
‘ssnip’ test to determine market boundaries. The Commission will take into account recent, and likely 
future, changes in products, relative prices and production technology in the process of market 
definition." 
 
In the decision, the Commission refers to Tru Tone Ltd v Festival Records Retail Marketing Ltd [1988] 
2 NZLR 351 (Court of Appeal), which quoted an earlier decision of the Commerce Commission in 
Edmonds Food Ind Ltd v W F Tucker & Co Ltd (Decision 21, June 1984) where the Commission said: 
“A market has been defined as a field of actual or potential transactions between buyers and sellers 
amongst whom there can be strong substitution, at least in the long run, if given a sufficient price 
incentive”. 
 

 

The Court in Tru Tone also referred to the Australian case, News Limited v Australian Rugby Football 
League Limited &Ors (1996) ATPR at 41,687, which stated: “Long term prospects that can be more or 
less clearly foreseen are, to that extent, a present reality, from the point of view of identifying the 
constraints upon commercial action. This fact emphasises the importance of the principle…". 
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demand is lumpy – so downtime on equipment can be used to undertake non-

urgent testing.  In addition, the Applicants consider that the Hutt Valley and 

Capital & Coast DHBs would have to purchase a relatively small amount of 

additional equipment in order to service community contracts.   

11.19 The Applicants also have evidence that the hospital labs currently have excess 

capacity.   

11.20 Further, the Commission’s view that most hospital testing is low-volume is not 

accurate.  However, the issue is not the volume of work, but the type of test 

being performed.  As discussed above, the tests performed in hospital and 

community labs are largely identical. 

Community testing by DHB labs 

11.21 At paragraphs 113 and 114, the Commission notes that: 

Historically, most DHBs have not permitted their provider arms to conduct community 

testing, except to meet overflows in demand (e.g. after-hours community testing). … 

In recent times, some hospital providers have been allowed, and in some cases 

encouraged, by their DHBs to compete for community testing, although this practice 

has not become commonplace.  Nor is it  clear it will become the norm. 

11.22 There are numerous examples of DHB labs being involved in community testing 

or of community providers being engaged in hospital testing.  There are 21 

DHBs in New Zealand.   The table in Schedule 3 illustrates where hospital and 

community work has been, or is currently being, provided by the same 

provider.  It does actually look relatively commonplace. 

11.23 In addition, the Applicants note that most hospital labs, including Hutt Hospital, 

do a small volume of community testing.  This occurs where patients present at 

the hospital with a community lab form requesting to have the relevant test 

carried out at the hospital lab.   

11.24 Reference is also made here to the Southern Cross case9 where the Court 
stated: 

The Commission's premise that there has been little, if any, expansion or entry into 

the market in the past, a premise which the updating material somewhat undermines, 

does not in our view justify the inference that supra-competitive pricing by the 

merged entity would also be met by little, if any, entry or expansion." 10

[The] lack of or limited entry or expansion may well be better interpreted as an 

indicator of a competitive market into which there was little incentive for entry or 

expansion. … This interpretation is also consistent with the evidence of low profitability 

                                            

9 Commerce Commission v Southern Cross Medical Care Society (2002) 10 TCLR 269 

 

10 At paragraph 87. 
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in the market, a factor which is indicative, at least prima facie of a competitive 

environment."11

11.25 Clearly, DHBs providing community testing does not have to be “the norm” 
in order for the DHBs to be recognised as being able to be actual, or 
potential, competitors for community work.   

Facilities 

11.26 At paragraph 115 the Commission comments: 

Hospital providers receive all referrals from within the attached hospital so have no 

need to offer ancillary services, such as facilities and staff for sample collection and 

transportation of samples.  In contrast, referrals for community testing typically derive 

from a wide geographic area, so provision of such ancillary services to ensure access 

to referrals is essential.  Hence, hospital providers wanting to expand or switch into 

community testing would likely need to invest in at least some collection facilities and 

a transport system. 

11.27 The Applicants do not consider that the need to invest in collection facilities 

and a transport system represents an impediment to hospital providers 

providing community testing.   In the Hutt Valley and Capital & Coast region, 

collection facilities are required in only 14 locations across both districts.  A 

transport system can be contracted in through the use of owner/drivers or 

courier companies.  Another option would be for medical practices to collect 

samples in the interim (as they currently do on behalf of some providers), until 

the hospital lab establishes its own collection facilities.  The transportation 

costs associated with the community service are a small percentage of the total 

cost of providing the service. 

11.28 The Applicants note that hospital providers do not receive all referrals from 

within the attached hospital – some referrals are outpatients. 

Summary 

11.29 The differences between the provision of hospital testing and community 

testing are not sufficiently material for them to be categorised as being in 

separate markets for the purposes of this application.  Accordingly, the 

competition effects of the proposed merger have been assessed against the 

following market definitions: 

(a) the market in the Hutt Valley and Capital & Coast DHB regions (the 

Greater Wellington region) for the provision of hospital and community 

referred pathology services; and 

(b) the national market for the provision of cervical screening tests. 

Specific parties involved 

11.30 The parties involved in the Transaction for which clearance is sought are: 

                                            

 

11 At paragraphs 81 – 82. 
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(a) Valley Diagnostic Limited (a wholly owned subsidiary of Sonic 

Healthcare); 

(b) Wellington Pathology Limited (a wholly owned subsidiary of Abano 

Healthcare); and 

(c) Labco Wellington (a company to be formed) and which will be owned by 

Valley Diagnostic and Wellington Pathology. 
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Differentiated Product Markets 

12 Please indicate whether the products in each market identified in 

question 11 are standardised (buyers make their purchases largely 

on the basis of price) or differentiated (buyers make their 

purchases largely on the basis of product characteristics as well as 

price). 

There is very little product differentiation.  The products offered, in terms of 

the testing available and the quality of assessment and reporting, are relatively 

homogenous.   

13 For differentiated product markets: 

 Please indicate the principle characteristics of products that 

cause them to be differentiated one from another. 

 To what extent does product differentiation lead firms to tailor 

and market their products to particular buyer groups or market 

niches? 

 Of the various products in the market, which are close 

substitutes for the products of the proposed combined entity? - 

which are more distant substitutes? 

 Given the level of product differentiation, to what extent do you 

consider that the merged entity would be constrained in its 

actions by the presence of other suppliers in the market(s) 

affected? 

13.1 There is some (but very little) differentiation between hospital referred and 

community referred testing in that: 

(a) a slightly larger proportion of hospital testing could be categorised as 

urgent (although urgent testing is still a very small proportion of overall 

volumes, and community labs also perform urgent testing); and 

(b) community testing requires the provision of collection facilities (or 

arrangements being made for collection), the transportation of tests and 

the reporting of tests to a wider client base. 

13.2 The buyers (i.e. the DHBs) determine the extent to which suppliers tailor their 

products/service provision.  If a DHB awards a community provider a contract 

for the provision of hospital referred testing it will be because that provider has 

demonstrated the ability to tailor its service provision to meet the requirements 

of the hospital service.  The same applies in relation to community provision by 

hospital providers. 
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13.3 As noted earlier, the Applicants do not consider these differences to be such 

that hospital and community referred testing should be delineated into 

separate markets. 

14 Will the proposal result in vertical integration between firms 

involved at different functional levels? 

14.1 The proposal will not result in any vertical integration. 
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15 In respect of each market identified in questions 11 identify briefly: 

 all proposed acquisitions of assets of a business or shares 

involving either participant (or any interconnected body 

corporate thereof) notified to the Commission in the last three 

years and, in each case, 

- the outcome of the notification (e.g. cleared, authorised, 

declined, withdrawn) 

- whether the proposed acquisition has occurred. 

 any other acquisition of assets of a business or shares which 

either participant (or any interconnected body corporate) has 

undertaken in the last three years. 

15.1 The only proposed acquisitions of assets of a business or shares involving 

either participant (or any interconnected body corporate thereof) notified to the 

Commission in the last three years are the proposed acquisitions outlined in 

the Sonic/NZDG clearance application (which was declined).  

15.2 Sonic has not undertaken any other acquisition in the last three years. 

15.3 Abano has acquired the following businesses in the last three years: 

 August 2003, Burtons Healthcare & Health Partners 

 November 2004, Auckland Dental Group 

 December 2004, Victoria Dental 

 February 2005, 40% share of Ascot Radiology 

 March 2005, Dargaville Dental 

 June 2005, Dinsdale and Te Awamutu Dental 

 August 2005, Karen Harris Dental Wellington 

 October 2005, 70% share of Bay Audiology 

 October 2005, 70% share of Orthotics NZ Limited 
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PARTS III, IV AND V:  CONSTRAINTS ON MARKET POWER BY EXISTING AND 

POTENTIAL COMPETITION AND OTHER POTENTIAL CONSTRAINTS 

16 Existing Competitors  

Counterfactual  

16.1 Given that the DHBs are seeking sole providers for either the individual DHB 

regions or the combined regions,  the Applicants consider that in the factual 

and the counterfactual there will either be: 

(a) a sole supplier of community referred pathology services for the greater 

Wellington region (covering the Hutt Valley and Capital & Coast DHB 

regions); or 

(b) separate but sole suppliers of community referred pathology services for 

each of the Hutt Valley and Capital & Coast DHB regions.  

That supplier (or suppliers) may also be the supplier of hospital referred 

services in the regions. 

16.2 The Applicants expect that, in the factual and the counterfactual, it is likely 

that each party would bid for the contract in its current area of ‘incumbency’ – 

i.e. Valley Diagnostic would bid for the Hutt Valley contract and Wellington 

Pathology would bid for the Capital & Coast contract.   

16.3 With regard to the Regional Contract, the Applicants have approached this 

analysis as if each would, in the counterfactual, bid for the Regional Contract.  

However, given that neither Applicant has sufficient resources within the region 

to service the Regional Contract with current resources, in that counterfactual 

the combined effect of the various conditions each would face is such that 

neither would have any advantage over other potential bidders.   In the next 

contract round, any unsuccessful bidder(s) in this contract round would be in 

exactly the same position as any other potential entrant.  (Refer Applicants’ 

separate papers for their views on the anticipated outcome should they be 

unsuccessful in the current contract round.) 

16.4 While each has some existing resources, significantly, those resources do not 

enable either Valley Diagnostic or Wellington Pathology to guarantee the 

availability of the technical and clinical staff necessary to carry out the Regional 

Contract, any more than any other likely bidder.    

Other competitors 

16.5 The Applicants note the Commission’s classification of potential bidders in 

Decision 559 and have, for the purposes of this application, assessed potential 

bidders for the Greater Wellington region against those classifications i.e.: 

(a) previous providers; 

(b) new domestic bidders; 

(c) international bidders; 

(d) DHB owned labs outside the region; and 

(e) the local DHB owned hospital lab in the region. 
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Previous providers 

16.6 For the Greater Wellington region, there are no bidders that could properly be 

classified as “previous providers”.   While Valley Diagnostic, Wellington 

Pathology and NZDG all provide pathology services in parts of the greater 

Wellington region, none of them has facilities that cover the entire region.   

16.7 The situation in the greater Wellington region must be contrasted with the 

position of Sonic and NZDG in the regions covered by Decision 559:  

(a) In Otago/Southland, both Sonic and NZDG have labs, collection facilities 

and staff located within the Otago DHB region and the Southland DHB 

region.  

(b) In Canterbury, Sonic and NZDG have labs, collection facilities and staff 

located within the Canterbury DHB region. 

(c) In Hawkes Bay, Sonic and NZDG have labs, collection facilities and staff 

located within the Hawkes Bay DHB region. 

(d) In South Canterbury, before the change to the sole supplier contract, 

both Sonic and NZDG had labs and collection facilities in the region.   

16.8 In contrast: 

(a) Wellington Pathology does not have a lab, collection facilities or staff 

located in the Hutt Valley region.    It has no history of contracting with 

the Hutt Valley DHB or of providing services to the region.  

(b) Valley Diagnostic does not have a lab located in the Capital & Coast DHB 

region (but does have collection centres and a small number of technical 

staff in the Kapiti Coast).  It has no history of contracting with the 

Capital & Coast DHB. 

New domestic bidders 

16.9 Potential new domestic bidders for the greater Wellington region include (in 

addition to Valley Diagnostic and Wellington Pathology): NZDG; Healthscope; 

Pathology Associates Limited; and Medical Laboratory Taranaki Limited. 

16.10 In Decision 559, the Commission considered that Pathology Associates Limited 

and Medical Laboratory Taranaki Limited would be unlikely to bid for contracts 

outside their current areas of operation.  While the Applicants do not agree 

with this, no further consideration is given to these providers in this 

application. 

16.11 The Applicants also note that the Commission dismissed Abano as a likely 

bidder for contracts outside its current area of operation.  Against that 

counterfactual, the Transaction will not lessen the number of bidders for the 

Regional Contract.  

16.12 However, whether it is categorised as a “previous provider” or a “new domestic 

bidder”, it is quite clear that NZDG should be viewed as a strong contender for 

the Regional Contract (and the individual Hutt Valley and Capital & Coast 

contracts).  Further consideration of the constraint represented by NZDG is set 

out in section 17.    

International bidders 

16.13 In Decision 559, the Commission discounted international providers such as 

Mayne Pathology, St John of God and Healthscope as likely to offer sufficient 

competitive constraint to the merged entities in either the factual or 
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counterfactual.   The Applicants do not agree with this conclusion and note the 

following: 

(a) These firms are all large providers with significant financial resources.  

Access to capital is not an issue. 

(b) They all have established reputations in Australia.  New Zealand DHBs 

could readily reference check their quality standards by contacting 

Australian purchasers and medical bodies. 

(c) Pathology testing standards between Australia and New Zealand do not 

differ (both work to the same standard, ISO 15189). 

(d) DHBs can readily correct information advantages of local providers by 

providing detailed data about testing numbers in their areas – as the 

Hutt Valley and Capital & Coast DHBs have done.  Other information 

about the New Zealand health sector can be readily obtained through 

the Ministry of Health, the DHBs, health sector consultants and generally 

available information on websites.  ‘Information asymmetries’ as a 

barrier to entry by Australian providers should not be overstated. 

(e) Healthscope already has a subsidiary, Northland Pathology Limited 

(NPL), operating in the pathology sector so is familiar with the sector.  

The following points are noted:  

 Relative to Wellington Pathology, NPL is not at a disadvantage in 

terms of size and scale.  At paragraph 306 of Decision 559, Brian 

Watson, the Managing Director of NPL is reported as saying that he 

believed NPL would also be disadvantaged when bidding for 

contracts against the large providers, due to its small size and 

referred to the economies of scale realised by large companies such 

as Sonic and NZDG (given that both Sonic and NZDG have the ability 

to centralise a substantial portion of test volumes). 

 If the observation that NPL’s size relative to Sonic and NZDG would 

be a disadvantage is correct, it applies equally to Wellington 

Pathology.  

 However, given that NPL is a wholly owned subsidiary of a large 

Australian company, Healthscope, it too has a size and scale 

advantage.  It also has the advantage of already having a subsidiary 

in New Zealand with knowledge of the New Zealand market and a 

prior relationship with a DHB.  

 Mr. Watson also considered that the risk of bidding for a contract in 

another region, without first having secured the necessary 

pathologists, would be significant.  In relation to the Regional 

Contract, Valley Diagnostic and Wellington Pathology also face the 

risk of being able to secure additional staff to provide the services 

under the Regional Contract (although Valley Diagnostic does have 

some ability to refer testing work to staff in other regions). 

DHB owned laboratories outside the region 

16.14 The Applicants are surprised by the Commission’s finding in Decision 559 that 

CHL would be unlikely to bid for community testing outside the Canterbury 

region.  CHL was represented at a meeting on 6 September 2005 held by the 

Hutt Valley and Capital & Coast DHBs to discuss the RFP – and the Applicants 
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have since heard that CHL is preparing a bid for the Wellington region 

contracts.  Further consideration of the constraint represented by CHL is set 

out in section 19. 

Local DHB owned hospital laboratory in the region. 
16.15 The Applicants are also very surprised by the Commission’s finding that the 

DHB labs within the regions covered by Decision 559 are considered to be only 

‘back stop options’ or ‘bidders of last resort’.    

16.16 The Applicants consider that the Commission would be wrong to reach that 

conclusion in relation to the Wellington region.  The position of the Wellington 

region DHB labs is outlined further in section 18. 

Summary of potential bidders 

16.17 The following table summarises the potential bidders for contracts in the 

Wellington region in the current contract round. 

 

 Factual Counterfactual 

Hutt Valley Valley Diagnostic 

NZDG 

Hutt Valley DHB lab (possibly in 

conjunction with CHL) 

Possibly Healthscope 

Possibly Wellington Pathology 

Valley Diagnostic 

NZDG 

Hutt Valley DHB lab (possibly 

in conjunction with CHL) 

Possibly Healthscope 

Possibly Wellington Pathology 

Capital & Coast Wellington Pathology 

NZDG 

Capital & Coast DHB lab 

(possibly in conjunction with 

CHL)  

Possibly Healthscope 

Possibly Valley Diagnostic  

Wellington Pathology 

NZDG 

Capital & Coast DHB lab 

(possibly in conjunction with 

CHL)  

Possibly Healthscope 

Possibly Valley Diagnostic 

Combined 

Region 

Labco Wellington 

 

NZDG 

Hutt Valley & Capital & Coast 

DHB labs (possibly in 

conjunction with CHL) 

Possibly Healthscope 

Valley Diagnostic 

Wellington Pathology 

NZDG 

Hutt Valley & Capital & Coast 

DHB labs (possibly in 

conjunction with CHL) 

Possibly Healthscope 

 

16.18 For the next contract round, in the counterfactual, if one or both of Valley 

Diagnostic and Wellington Pathology is not successful in this contract round, it 

is possible that the unsuccessful party or parties will not be bidders for the 

next contract round.   

16.19 Although the proposed merger may see a reduction in number of potential 

bidders for the Regional Contract, the Applicants do not consider that this will 

result in a substantial lessening of competition.   As outlined in the attached 

paper by CRA International, nor will there be an increase in the price for the 

contract in the factual compared with the counterfactual – even in the worst 

case (i.e. that only Labco and the DHBs submit bids).  The Applicants will 
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comment separately to the Commission on their own considerations with 

regard to bidding for the Regional Contract. 

16.20 The Applicants are not "mavericks", as neither of them could be described 
as "atypical".  For example, neither of the Applicants has business models 
that differ from the industry norm, nor do they have a history of aggressive 
pricing behaviour.   
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17 New Zealand Diagnostic Group Limited 

Introduction 

17.1 In Decision 559, the Commission observed that NZDG had all the 

characteristics necessary to represent strong competition to Sonic.  In 

particular, the Commission concluded that NZDG is a larger provider by 

financial size and market penetration relative to the other small providers 

(including Abano)12 and is likely to remain a large national operator.13 

17.2 The Commission has identified a number of entry conditions that providers 

would face when attempting to enter a new region by bidding against an 

incumbent sole provider at the next bidding round.14  These entry conditions 

include: 

(a) access to scarce technical labour: e.g. pathologists, scientists, and 

highly specialised technicians; 

(b) capital: land, purpose-specific buildings, and equipment; 

(c) scale of operations; 

(d) incumbent knowledge; and 

(e) reputation and prior relationships with the purchasing DHB(s).  

17.3 Although NZDG already operates in the Wellington region, these entry 

conditions have been examined to test whether they would prevent NZDG from 

competing for the Regional Contract (or the individual DHB contracts).  The 

Applicants consider that the Commission must conclude that they will not and 

that its conclusions about NZDG in relation to the regions covered by Decision 

559 apply equally to NZDG in the Wellington region. 

Technical labour 

17.4 The Commission considered that access to technical labour might be less of an 

issue for NZDG or Sonic than it would be for smaller players.   For the regions 

covered by Decision 559, the Commission considered that: 

(a) given its scale and access to funds, NZDG would have the financial 

resources to offer sufficiently attractive employment terms to secure 

most of the required technical staff when re-entering a region; and  

(b) contracting DHBs are also likely to view NZDG’s ability to secure key 

staff more credibly (relative to smaller, less well-known operators).15  

17.5 There is no reason for the Commission to conclude that these characteristics 

would not apply to NZDG in relation to the Greater Wellington region. 

17.6 Furthermore, the Commission noted that NZDG has a significant pool of 

technical staff in regions outside the regions covered by Decision 559, which it 

could move between regions to meet short-term staffing needs.16  While NZDG 

                                            

12 Decision 559, paragraph 229. 

13 Decision 559, paragraph 249. 

14 Decision 559, paragraph 182. 

15 Decision 559, paragraphs 233 – 235. 

16 Decision 559, paragraph 236.   
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may not presently have technical staff within the Greater Wellington region, it 

would appear that NZDG could move staff from other regions, at least as an 

interim measure, to the extent necessary to meet the demands of the Regional 

Contract. 

Capital 

17.7 The Commission concluded that access to capital is unlikely to limit NZDG’s re-

entry into the regions covered by Decision 559, noting that NZDG operated 

from a considerable asset base and has, through its seven subsidiary 

companies in New Zealand, the ability to shift under-utilised equipment 

between regions.17 

17.8 Furthermore, the Commission noted that: 

(a) industry participants had advised that even if spare equipment could not 

be sourced from other regions, potential bidders could either purchase 

or, as is more commonly done, lease equipment from reagent suppliers 

such as Roche and Bayer;18 and 

(b) in general, lab sites may be purchased or leased (although some 

refurbishment would typically be required to convert generic sites into 

purpose-specific ones).19 

17.9 In addition, the Commission noted: 

(a) the scale of NZDG’s operations may offer it significant purchasing power 

with respect to equipment (as well as inputs, such as reagents and lab 

supplies), in contrast to smaller players such as Abano, Medlab Taranaki, 

PAL, and NPL.  This would give them an advantage over other smaller 

providers; and 

(b) industry participants raised the possibility of NZDG shifting samples for 

processing to other regions where it already has established 

laboratories.20 

17.10 At paragraphs 246 and 247, the Commission said: 

“The Commission recognises that some community testing is of an urgent nature and 

therefore cannot be performed outside the region of origin due to the delays that that 

would entail.  However, the Commission considers it is possible that for non-urgent 

testing, which represents the bulk of community work, inter-regional testing is 

possible.  This would reduce the size (and therefore, the cost) of any new testing 

facility that may need to be established when re-entering Otago/Southland.  

This may be particularly feasible for NZDG …, given that [it] operate[s] in several 

regions throughout New Zealand already.  For example, … NZDG may send work to its 

Waikato laboratory.  There is evidence of this already occurring; for example, samples 

from the West Coast (a remote and small DHB region) are presently transported to 

Christchurch for testing by … NZDG. 

                                            

17 Decision 559, para 241.   

18 Leasing allows providers to annualise the capital expenditure, and mitigate the risk of technical 
obsolescence, associated with outright purchase of equipment, making it a common practice in 
this industry (Decision 559, para 242) 

19 Decision 559, paragraphs 242 and 243. 

20 Decision 559, paragraphs 245 and 246.   
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17.11 Clearly, there is no reason for the Commission to conclude that NZDG could not 

also do this in the Greater Wellington region.  Indeed, NZDG is already 

collecting samples from the Wellington region and sending them to its lab in 

Canterbury for testing, and is understood to have operated a “stat” lab facility 

in the past in Paraparaumu.  

Scale of Operations 
17.12 With regard to scale of operations: 

(a) Industry participants apparently advised the Commission that 

operational scale offers many advantages in the provision of pathology 

services and considered it would be difficult to compete for contracts on 

price because of the economies of scale realised by large companies 

such as NZDG (given that NZDG has the ability to centralise a 

substantial portion of test volumes).  The Commission considered it 

likely that NZDG would have operations in a number of other regions, 

and may be able to shift samples between regions for non-urgent tests, 

in order that the tests can be done at the lowest possible cost.   

(b) The Commission considered that NZDG would have access to a larger 

pool of technical expertise via a network of pathologists and scientists 

throughout the country than small fringe players and this allows them to 

offer specialist opinions over a wide range of services and testing 

procedures (economies of scope). 

(c) The Commission noted that greater size provides greater buying power 

with respect to equipment, reagents, and other raw materials. 

17.13 On the basis of these arguments the Commission concluded that scale is 

unlikely to represent a significant barrier to NZDG.21 

Incumbent Knowledge 

17.14 At paragraph 559, the Commission said: 

The incumbent is likely to have an advantage when forecasting the cost of provision 

over the term of the future contract, which in turn informs the appropriate level at 

which to bid for work. Contracting DHBs recognise this fact.  Given their apparent 

(and legitimate) concerns over bidders miscalculating the cost of provision under a 

capped funding scheme, DHBs are likely to favour bids that they consider to be the 

most credible when awarding contracts. 

17.15 The Commission considered that: 

(a) since NZDG had operated to some degree and at some point in time in 

each of the regions covered by Decision 559, this prior experience is 

likely to aid NZDG in estimating the cost of provision and the testing 

needs of the population in the region – even after ten years; and 

(b) since NZDG operates in several regions throughout New Zealand, it 

enjoys the ability to pool information and benchmark volumes/costs 

when tendering for new contracts. This would reduce its research and 

bid preparation costs and likely reduce the disadvantage they face when 

bidding against one another.22 

                                            

21 Decision 559, paragraphs 249 - 254. 

22 Decision 559, paragraphs 256 - 257 
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17.16 The Commission concluded this to be the case for NZDG in regions such as 

Southland (where NZDG has a small presence), South Canterbury (where 

NZDG has no current presence and historically only a small presence) and 

West Coast where NZDG’s only involvement is the collection of a small number 

of samples that are transported out of the region for testing.    

17.17 If this ‘incumbent knowledge’ advantage does in fact exist for NZDG in these 

areas,23 then: 

(a) the Commission must conclude that NZDG will have an information 

advantage in relation to the Capital & Coast DHB region; and 

(b) if, in the counterfactual Valley Diagnostic and Wellington Pathology were 

to submit independent bids for the Regional Contract, Wellington 

Pathology will be at an information disadvantage for the Hutt Valley DHB 

portion of that contract. 

17.18 However, the Hutt Valley and Capital & Coast DHBs have made extensive 

testing data available (including pathology and specialist test volumes) to all 

potential bidders so no bidder should in fact suffer an information 

disadvantage. 

Reputation and Prior Relationships with Purchasing DHB 
17.19 As the Commission established in Decision 559, NZDG has provided community 

testing, at one time or another, to 13 of the 21 DHB regions.  The Commission 

noted that Capital & Coast was one of those regions.  The Commission 

concluded that if NZDG were to bid for a contract in any of these regions in the 

future, it would be likely to be recognised by most DHBs as a capable and 

strong service provider, with a proven track record in that region.    The 

Commission also noted that the NZDG’s nationwide coverage would also give 

other DHBs comfort that NZDG would have the resources and the expertise to 

adequately service a contract.24 

Conclusion in relation to NZDG 

17.20 Having regard to the above, the Commission should conclude that NZDG is a 

strong competitor for the Regional Contract (and also for each of the Hutt 

Valley and Capital & Coast contracts separately) and, as such, will represent a 

considerable constraint on the Applicants in their pricing of the Regional 

Contract.   

                                            

23 The Applicants doubt the extent to which ‘incumbent knowledge’ advantage actually exists and, if it 
does, the DHBs are able to minimise its effect by simply making the requisite data available to 
potential bidders.  

24 Decision 559, paragraphs 259 and 260. 
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18 Hutt Valley and Capital & Coast DHB laboratories 

18.1 The Applicants do not consider that the Commission can dismiss the threat to 

the merged entity from the Hutt Valley and Capital & Coast DHB labs.  In these 

regions, the threat of self-provision is a very real constraint. 

18.2 The Applicants are aware of the bases on which the Commission discounted the 

threat of self-provision by the DHBs in the regions covered by Decision 559.  

Should the Commission wish to explore, in relation to the Hutt Valley and 

Capital & Coast DHBs, any of the specific matters referenced in Decision 559 

(such as the ability to benchmark, access to capital, access to labour, 

corporate knowledge, or transfer of risk) the Applicants are happy to make 

further submissions.    

18.3 However, the Applicants have been provided with ample evidence that the 

DHBs labs are likely to submit serious responses to the RFP and that responses 

are to be submitted only if they are considered to be realistic and achievable.  

The Applicants view this as meaning that the DHB labs will not be considered 

‘bidders of last resort’.  They are undoubtedly treating the DHB labs as real 

competitors for these contracts.  The reason for doing so is evidenced in the 

following: 

(a) A record of resolutions of the Hutt Valley DHB on 1 March 2005 (refer 

Annexure 4) notes: 

“Agreed that we develop jointly with Capital and Coast DHB funder arm a long 

term capped contract for community referred laboratory services that includes 

the following features…: 

 Opportunity for a provider arm proposal to be compared against proposals 

from external providers…” 

(b) A summary of the resolutions reached by the Board of the Capital & 

Coast DHB in April 2005 includes the following statement (refer copy at 

Annexure 4): 

“Agreed that the preferred medium term outcome for C&CDHB is a 

consolidated, integrated laboratory services for the sub region…  The service 

will include hospital services as well as those currently provided in the 

community.  The service may be publicly owned, privately owned, or delivered 

through both public and private providers with aligned contract incentives.” 

(c) In a letter to Valley Diagnostic on 25 May 200525 (refer copy at 

Annexure 4) Hutt Valley DHB stated: 

“To decide the best party/ies to perform community service the DHBs will ask 

existing and potential providers to put proposals in for the Capital and Coast 

service, the Hutt Valley service or both combined.  It is expected that hospital 

and community providers will bid for this service”. 

                                            

25  The same letter was sent to Wellington Pathology. 
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(d) The paper issued by the DHBs entitled “Community Referred Laboratory 

Services Consultation Questions and Answers” (refer copy at Annexure 

4) states: 

Can a hospital provider bid for community services? 

Yes.  As the laboratories will be providing hospital testing, they could also 

provide community testing and might be able to achieve economies of scale in 

doing so.  Our aim is to get the best value from our spending on laboratory 

services… 

(e) The DHBs have also clearly indicated that bids by their own labs are 

likely and have indicated that they will structure the review and 

assessment of bids in such a way that competing bids by private 

providers will not be seen by their own labs.  (Refer Draft Minutes of 

Community Referred Medical Laboratory Services (CRMLS) meeting RFP 

6 September 2005 at Annexure 4).  The Applicants have recently been 

advised that the Hutt Valley DHB has split into two divisions – one which 

is responsible for overseeing the preparation of the DHB’s own in-house 

bid, and another which will review all tenders received. 

18.4 The ability of the Hutt Valley DHB to carry out “100% of hospital and 

community referred testing in the Hutt Valley” is reinforced in the Report of the 

Central Region Laboratory Working Party (refer copy at Annexure 6, at 

paragraph 6.4.2).  While that report suggests that Capital & Coast is unable to 

integrate the community lab on its site until 2008, the Applicants understand 

that Capital & Coast DHB (in conjunction with CHL) has since considered 

alternatives that will enable it to do so and are preparing a bid to respond to 

the RFP.   

18.5 Furthermore, the Hutt Valley and Capital & Coast DHBs have signed a 

Memorandum of Understanding (MOU) with the following statement of intent: 

Statement of Intent 

The parties agree that they will work together and support each other in achieving 

their objectives as set out in their respective district strategic plans, annual plans and 

statements of intent and particularly to improve health and disability outcomes for 

people and to enhance efficiencies in the health sector through collaboration. 

More specifically, Schedule 1 of the MOU addresses laboratory services 

pursuant to which they agree that they will “work together and support each 

other in achieving their objectives “to collaborate on the hospital laboratory 

services”.26   

18.6 The MOU provides, amongst other things, for: 

(a) the purchase of reagents and other consumables to be jointly negotiated 

with suppliers to achieve bulk purchase savings;   

(b) the labs to attempt to purchase or lease the same or similar equipment, 

reagents and consumables – to improve the comparability of testing 

                                            

26 Refer Question and Answer paper in Annexure 4. 
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across the sub region, the ability to provide back-up and possibility of 

making bulk purchase savings; 

(c) prior discussion of purchasing or leasing of laboratory testing equipment 

over $10,000;  

(d) the development over time of a shared asset register and a common 

asset management and capital replacement plan; 

(e) where a lab is considering purchasing equipment that has a greater 

capacity than that required for the particular lab, the other lab is to 

consider transferring testing to help fund the equipment purchase;  

(f) the development of common quality systems; 

(g) the labs to work together to retain a medical laboratory workforce for 

the sub region;   

(h) the potential for shared appointments where a specific position is filled 

by one person employed by both labs (including sharing registrars, 

clinical specialists and IT staff); 

(i) the development of a common laboratory information system and in the 

meantime an integrated laboratory clinical data repository; and 

(j) exploring opportunities to improve the efficiency, quality and timeliness 

of testing by allocating low volume or high complexity test to one or 

other laboratory. 

18.7 There is nothing in the MOU that indicates that it is limited to the provision of 

hospital laboratory services.  (Even if it was, collaboration on hospital referred 

services will enable the DHB labs to free up capacity for providing community 

referred services.)  

18.8 The MOU and the ability of the DHB labs to collaborate on service provision 

with the objective of driving efficiencies means that, whether or not the DHB 

labs intend to bid together for the Regional Contract or separately for the 

individual contracts for their regions, they will represent a constraint on Labco 

Wellington’s proposed pricing.   

18.9 Clearly, as funders of the service, the DHBs have access to detailed data about 

testing numbers and testing profiles for the Wellington region.  They do not 

suffer an information disadvantage.   

18.10 The Applicants consider that the DHB labs should be considered likely potential 

bidders.  Even if it eventuates that they do not bid for the current contract 

round, the DHBs have been at pains to let the community providers know that 

their labs are intending to bid.  That of itself represents a constraint on pricing. 

18.11 The independent consultants engaged by the Applicants have prepared an 

assessment of the competitiveness of a DHB bid for the Regional Contract.  

This is set out in the attached papers by Lindsey Lawton and CRA International.  
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19 Entry Conditions  

19.1 The Commission has given consideration to entry conditions in Decision 559 

and Sonic made submissions in this regard in the context of that clearance 

application. 

19.2 The Applicants do not concur with a number of aspects of the Commission’s 

conclusions with regard to entry conditions.  However: 

(a) Section 17 above addresses the Commission’s view of entry 

conditions insofar as they apply to NZDG; and 

(b) Section 18 outlines the reasons why the Applicants have reason to 

treat the Hutt Valley and Capital & Coast DHBs as likely competitors 

for the Wellington region contracts. 

19.3 In addition, the table in Schedule 4 lists the entry conditions that the 

Commission outlined in Decision 559 and compares the extent to which 

those conditions are faced by Valley Diagnostic, Wellington Pathology, 

NZDG, the DHBs’ own labs, and the merged entity.    

19.4 The conclusions from that comparison are that, when all entry conditions 

are considered together:  

(a) neither Valley Diagnostic nor Wellington Pathology has any 

meaningful advantage over the other bidders in terms of entry 

conditions for Greater Wellington region; 

(b) competition from Valley Diagnostic nor Wellington Pathology is no 

greater than competition between other bidders; and 

(c) combining Valley Diagnostic and Wellington Pathology will not result 

in a substantial lessening of competition. 

19.5 Even if the Applicants were to agree with the Commission’s view of entry 

conditions, each of the potential bidders (as the summary table indicates), 

faces the same entry conditions in the factual and the counterfactual. 

Ability for DHB labs to compete in next contract round 

19.6 In addition to increasing the capacity of their existing labs, there are a 

number of options available for the Hutt Valley and Capital & Coast DHBs 

for the next contract round in terms of self-provision which suggest that the 

entry conditions identified by the Commission in Decision 559 will not 

represent a barrier to entry.   

(a) Working within the terms of the MOU between them, they can 

configure the provision of hospital and community referred testing in 

a way that best utilises the respective equipment and staffing 

resources of the two DHBs.  They should be able to drive 

considerable efficiencies given the volume of hospital testing they 

already have; 

(b) They could subcontract parts of the work to other DHB labs such as 

CHL and LabPLUS (see further below); and  



PUBLIC COPY 

 51 

(c) They could join with other neighbouring DHBs (as has occurred in 

Otago/Southland) to: 

 streamline the provision of services across their own labs; or  

 increase the size of the contract in order to attract new entry 

from offshore. 

19.7 As the attached CRA International paper indicates (and the DHBs 

themselves have said), access to capital is not a barrier to entry for hospital 

labs.  Capital expenditure makes up a very small proportion of total costs, 

and would not prevent a DHB from competing in the next contract round. 

Canterbury Health 

19.8 CHL provides support to a number of DHBs around the country and clearly 

has the ability and an appetite for work outside the Canterbury region.  In 

particular: 

(a) CHL supported the joint bid of the Otago/Southland hospital labs in 

the recent tender round for the hospital and community referred 

work for the combined region; 

(b) CHL has indicated that it will provide similar assistance to the 

hospital labs in Nelson and Blenheim; and 

(c) CHL has competed (unsuccessfully) for histology and cytology testing 

for Hastings and Greymouth hospitals. 

19.9 CHL already provides community testing in Christchurch, which is one of 

the largest DHBs in New Zealand.  CHL is also active in Greater Wellington, 

providing transport, testing and reporting services for send-away tests. 

19.10 The Applicants do not agree with the Commission’s observation in Decision 

559 that because CHL does not currently provide a large volume of 

community work it would be prevented from doing so in the future.  As 

discussed in the following paragraph, there are strong reasons to suspect 

that CHL is gearing up to bid for community work in regions outside the 

Canterbury area. 

19.11 The powerpoint presentation, “Planning for Automation of a DHB and 

Reference Laboratory”, set out in Annexure 827 illustrates the depth of the 

CHL business, and its national coverage.  CHL quite clearly considers it has 

the resources and skills to provide community work in other DHB regions.  

19.12 The Applicants understand that the work that CHL has been chasing is not 

confined to non-schedule testing but includes other non-urgent testing.  If 

non-urgent testing is referred to CHL (or potentially LabPLUS in Auckland) 

the hospital labs are better able to use their existing facilities to focus on 

urgent work. 

19.13 It is noted that CHL attended the 6 September 2005 meeting called by the 

Hutt Valley and Capital & Coast DHBs to discuss the RFP process (refer 

minutes in Annexure 5). 

                                            

27   This paper was presented at a Scientific Education Seminar held at Auckland Hospital on 
Process Improvement and Automation in November 2005. 
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Off-shore bidders 

19.14 In addition, it should be recognised that the health sector is a sector that 

undergoes considerable change over relatively short periods of time.  It 

cannot be assumed that the sector will remain in its current structure in 

five or ten years’ time.  In particular, the pathology markets are in the 

midst of a restructuring that is changing the nature and scope of a number 

of significant contracts.  The Australian pathology firms will undoubtedly be 

monitoring the New Zealand pathology sector and seeing: 

(a) moves towards fixed price, exclusive contracts; 

(b) greater integration of the primary and secondary care sectors; and  

(c) the possibility for further moves towards regionalisation, with groups 

of DHBs co-operating in relation to service provision to the larger 

region.  A combined Hutt Valley and Capital & Coast pool of work is 

clearly more enticing for an off-shore player than either DHB alone. 

19.15 These developments are likely to make the market more attractive in future 

contract rounds and, as a result, the Australian pathology firms should be 

viewed as potential competitors for contracts in the next round – and, 

therefore, as exerting a degree of constraint on the merged entity in the 

future.   

Conclusion 

19.16 The Applicants have no doubt that the DHBs have options for facilitating 

new entry in future contract rounds in the event existing suppliers look to 

price above competitive levels. 

 



 

53 

20 Countervailing Power 

20.1 The DHBs are effectively the sole funders of pathology services (providing 

over 96% of the Applicants’ funding), and the Hutt Valley and Capital & 

Coast DHBs will exert a significant degree of countervailing power over the 

Applicants, in both the factual and the counterfactual.   

20.2 The Commission has consistently noted that DHBs, in their capacity as 

purchasers of health services, are able exert downward pressure on 

prices.28   The Applicants do not agree with the Commission’s finding in 

Decision 559 that the move to a sole provider contract would lessen the 

DHBs’ level of countervailing power.  However, the situation in Decision 559 

can in any event be distinguished from the situation in Greater Wellington 

for the reasons contained in this application. 

20.3 In Decision 535, iSOFT NZ Limited and Hewlett-Packard Limited, the 

Commission considered that the countervailing power of the relevant DHBs, 

having recently moved towards regional collaboration and alignment, would 

be strong and likely to significantly constrain the combined entity.  As the 

Commission noted in that Decision: 

These [DHB] alliances will ultimately increase the countervailing power held 

by the DHBs when negotiating together, particularly in light of the value and 

length of the contracts to be won. 

20.4 The same analysis should be applied to the Transaction, especially given 

the joint RFP (and the process flowing from that), and the MOU between 

the DHBs.  Further, because the contracts that were to be acquired by the 

applicant in that case were high value, long term contracts and because 

they were put out to tender, the Commission found that the DHBs were 

able to exert even more countervailing power over the combined entity. 

20.5 In the context of the Transaction, the incumbent providers (in particular 

Wellington Pathology) have no alternative use for their assets.   The very 

fact that the DHBs are moving to sole supply contracts (exerting their 

unilateral power to do so) means that incumbent providers are under 

pressure to ensure that their assets are not stranded. 

20.6 As an example of the unequal relationship between DHBs and private 

providers, the current agreement between Capital & Coast DHB and 

Wellington Pathology is for a fixed annual fee with agreed risk sharing 

corridors.  The fixed fee is determined annually in advance along with the 

corridor limits.  This variation was first agreed in the (DHB) financial year 

beginning 1 July 2003 as a means to brake funding costs. 

                                            

28 For example, Decision 535, iSOFT NZ Limited and Hewlett-Packard New Zealand. 



PUBLIC COPY 

 54 

21 Co-ordination Effects  

21.1 As the Commission noted in Decision 559 (at paragraph 580) the issue here 

is whether the application would, if approved, materially increase the 

prospects of co-ordination between the Applicants in other regional 

markets. 

21.2 The Applicants submit that the answer is “no”.   

21.3 The Applicants do not consider that a merger in the Wellington region would 

change their individual propensities for bidding for contracts in other DHB 

regions.29   

21.4 The merger of the Valley Diagnostic and Wellington Pathology businesses 

provides no incentive for Sonic to co-operate with Abano for other DHB 

contracts.   Sonic has independent businesses in other regions where it has 

no commercial incentive to engage with Abano in bidding for any contracts.   

21.5 Commission staff may wish to test separately with Sonic and Abano 

whether: 

(a) they consider themselves likely tenderers for contracts in other 

regions; and 

(b) they consider the other to be a likely tenderer in another region 

(recognising that a belief that another party is a likely bidder for a 

contract is a powerful constraint, even if, in fact that party does not 

see itself that way). 

21.6 However, the Applicants observe that in Decision 559 (at para 596) the 

Commission noted that Abano "would be unlikely to exert much competitive 

constraint outside [its] own regions of incumbency".  

                                            

29 Abano’s business in the Nelson/Marlborough region currently sends some of its testing to 
Wellington Pathology.   There is no reason this could not continue if Wellington Pathology 
were to merge its operations with Valley Diagnostic.   
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22 Conclusion  

22.6 The Applicants are firmly of the view DHBs possess countervailing market 

power as the funders of pathology services and as vertically integrated 

competitors in this market.  

22.5 In the meantime, if it is successful in winning the Regional Contract, Labco 

will continue to be constrained by the threat of the loss of its business in 

the next contract round.  Any failure to adhere to quality standards during 

the contract term, or any attempt to push prices above competitive levels 

at the end of the contract term, has the potential to result in a total loss of 

the business in the Wellington region.  It is self evident that Labco 

Wellington would not want that to occur so will behave during the contract 

term in a manner that best positions it to remain in the running in the next 

contract round (or which avoids the chance of the contract being 

terminated during the term). 

22.4 In the counterfactual, Valley Diagnostic or Wellington Pathology (or 

potentially both) face the prospect of being exited from market within the 

Hutt Valley or Capital & Coast regions in the current contract.  It is not clear 

that either of them would re-enter for the next contract round.  Abano 

particularly, will be more vulnerable in that respect given that its only other 

pathology business is a relatively small operation in the 

Nelson/Marlborough area.  This suggests that the Transaction will not result 

in a decrease in the number of bidders for the next contract round 

compared to the counterfactual. 

22.3 NZDG represents a further constraint and based on the Commission’s 

reasoning in Decision 559, NZDG can be expected to remain a strong 

competitor for the next contract round as well. 

22.2 The Applicants believe that the threat of self-provision by the DHB labs 

(either jointly or singly but with the efficiencies that can be gained from the 

MOU between the two DHBs) is sufficient to ensure that competition would 

not be substantially lessened in the market for the provision of hospital and 

community referred testing in the Greater Wellington region – both in the 

current and in future contract rounds.   

22.1 While the merger, and the combined bid by the merged entity, for the 

combined Hutt Valley and Capital & Coast contract will, in theory at least, 

reduce the number of bidders for the Regional Contract by one, the 

Applicants do not consider that the result would be a substantial lessening 

of competition, or an increase in price for the current contract, or any 

future contract.  This is detailed further below and in the paper by CRA 

International set out in Annexure 1. 

 

22.7 The Applicants have chosen not to answer any further questions at this 

stage but are happy to address any further questions the Commission may 

have. 
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Schedule 1 

Sonic Healthcare (New Zealand) Limited and its interconnected bodies corporate and associated persons 

 
Sonic Healthcare Ltd 

Sonic Healthcare (New Zealand) Ltd 

100% 

Central MRI 
Building Ltd 

Valley 
Diagnostic 

Laboratories Ltd 

Medlab 
Central Ltd 

Diagnostic 
Medlab Ltd 

New Zealand 
Radiology 
Group Ltd 

Medlab 
South Ltd 

Castlereagh 
Radiology 
(NZ) Ltd 

Laboratory 
Data Systems 

Ltd 

Diagnostic 
Rotorua Ltd 

DNA 
Diagnostics 

Ltd 

Citymed 
Medical 

Centre Ltd 

Palmerston 
North X-Ray 

Ltd 

Canterbury 
Medical 

Imaging Ltd 

9.1% 100% 100% 

100% 50% 50% 100% 

16.7% 

0.6% 80% 100% 

100%   100% 100% 100% 

Mercy 
Angiography 

Unit Ltd 
[also owns 

0.6% of 
itself] 

Diagnostic 
Medlab 

Services Ltd 

10 other individual 
shareholders 

Other Shareholder 
50% - 
Auckland 
Uniservices Ltd 

Other 
Shareholder 
50% -Pathology 
Associates Ltd 

Other Shareholders 
33.3% -  BN Davidson, BN Kensington,  
  SC Macken, JRD Matthews, 
  JG Todd, DJ May, PJ Meyer 
33.3% -   Ninety Nine Investments Ltd 
32.8% - Numerous individual shareholders 

Other Shareholders 
16.7% - Citymed Doctors Ltd  
16.7% - Citymed Pharmacy Ltd  
16.7% - Quay West Physio Ltd 
16.7% - Ascot Hospital & Clinic 

Other Shareholder 
20% - Peter Dixon Ltd 

16.7% 
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Schedule 3 

 Areas where common provider does hospital and community testing   

 DHB region  

1 Northland  

2 Waitemata  

3 Auckland A+ LabPLUS provides small amount of community work 

4 Counties Manukau  

5 Waikato DHB’s own lab provides small amount of community work 

6 Bay of Plenty Pathology Associates Limited does hospital and community 
referred testing 

7 Tairawhiti Gisborne Hospital currently outsources histopathology and 
cytology to Medlab Central 

8 Lakes  

9 Taranaki Medlab Taranaki Limited manages the hospital laboratory in 
New Plymouth and also provides community work 

10 Hawke’s Bay Hastings Hospital currently outsources histopathology to 
Medlab Central 

11 Whanganui Q Lab (the Whanganui provider arm lab) is set to take over all 
community referred testing 

12 Mid Central Medlab Central provides all hospital and community referred 
testing 

13 Wairarapa DHB’s own lab provides small amount of community work 

14 Hutt Valley DHB’s own lab is understood to be bidding for the community 
contract 

15 Capital & Coast DHB’s own lab is understood to be bidding for the community 
contract 

16 Nelson Marlborough DHB’s own lab carries out 10-20% of community work 
(supported by CHL) 

17 West Coast DHB’s own lab carries out over 40% of community work 

18 Canterbury CHL provides small amount of community work, and carries out 
tests on behalf of hospital laboratories in other DHB regions 

19 South Canterbury  Medlab South provides all hospital and community referred 
testing 

20 Otago DHBs’ own labs contender for all hospital and community work 

21 Southland DHBs’ own labs contender for all hospital and community work 
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Schedule 4: Entry Conditions for each provider 

Entry condition Sonic  Abano Hutt Valley and Capital & 
Coast provider arms 

NZDG Labco Wellington 

Has some staff in the region 
but not sufficient to provide 
services for entire Regional 
Contract.   

Has some staff in the region 
but not sufficient to provide 
services for entire Regional 
Contract.  

Has some staff in the region 
but not sufficient to provide 
services for entire Regional 
Contract 

Does not have any staff in 
the region.  

Would have staff 
immediately available to 
provide services for entire 
Regional Contract. 

Would need to recruit 
additional staff.  

Would need to recruit 
additional staff.  

Would need to recruit 
additional staff.   

Would need to recruit staff.  No need to recruit additional 
staff. 

Additional staff required 
would include: 

o part-time microbiologist 

o part-time biochemist 

o part-time haematologist 

o full-time histo/cyto 
pathologist 

Additional staff required 
would include: 

o part-time microbiologist 

o part-time biochemist 

o part-time haematologist 

o full-time histo/cyto 
pathologist 

Additional staff required 
would include: 

o part-time microbiologist 

o part-time biochemist 

o part-time haematologist 

o full-time histo/cyto 
pathologist 

  

In Decision 559, Commission 
said Sonic could move staff 
around regions to meet short 
term staffing need. 

No ability to source staff 
from related businesses 
elsewhere. 

No ability to source staff 
from related businesses 
elsewhere.  However,  
changes are being made to 
the DHBs’ IT systems so that 
they will be able to report 
directly to GPs (which would 
reduce staffing 
requirements). 

In Decision 559, Commission 
said NZDG could move staff 
around regions to meet short 
term staffing need. 

No need to move staff 
around. 

In Decision 559, Commission 
considered Sonic had 
sufficient scale & access to 
funds to offer sufficiently 
attractive employment terms 
to secure most of required 
technical staff when re-
entering in future contract 
rounds.   

 

 

Scale and funds are unlikely 
to be an issue for the DHBs.  
DHB pathologists’ salaries 
are already on a par with 
salaries paid by community 
providers. 

In Decision 559, Commission 
considered NZDG had 
sufficient scale & access to 
funds to offer sufficiently 
attractive employment terms 
to secure most of required 
technical staff when re-
entering in future contract 
rounds.   Same principle 
would apply to Wellington 
regional contracts 

 

Technical 
labour issues 

In Decision 559, Commission 
considered DHBs likely to 
view Sonic’s ability to secure 
key staff more credibly 
(relative to smaller, less 
well-known operators).  

Considerable uncertainty 
about bidding for contract 
without first securing all 
staff.  

 In Decision 559, Commission 
considered DHBs likely to 
view NZDG’s ability to secure 
key staff more credibly 
(relative to smaller, less 
well-known operators). 
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Entry condition Sonic  Abano Hutt Valley and Capital & 
Coast provider arms 

NZDG Labco Wellington 

Some outlay required:  

o expansion of existing lab 
(some refurbishment 
required) 

o 8 additional collection 
centres (can be leased)  

o some additional 
equipment 

Some outlay required:  

o expansion of existing lab 
(some refurbishment 
required) 

o 7 additional collection 
centres (can be leased) 

o some additional 
equipment 

Some outlay required: 

o expansion of existing lab 
(with some 
refurbishment required), 
space has been 
allocated for a 
community lab in the 
existing building at Hutt 
Valley Hospital 

o 14 collection centres 
(can be leased) 

o some additional 
equipment 

 Will require: 

o lab premises (can be 
leased but some 
refurbishment required)  

o 14 collection centres 
(can be leased) 

o equipment 

1 additional collection centre 
required (Naenae – can be 
leased) 

Able to lease additional 
equipment from reagent 
suppliers. 

Able to lease additional 
equipment from reagent 
suppliers. 

Able to lease additional 
equipment from reagent 
suppliers. 

Able to lease additional 
equipment from reagent 
suppliers. 

 

In Decision 559, Commission 
said that Sonic may be able 
to source excess equipment 
through other NZ 
businesses.  

May have ability to shift: 

o under-utilised 
equipment between 
regions 

o work to other regions. 

No ability to shift equipment 
between regions or work to 
other regions – but could 
subcontract to other 
providers out of the region. 

No ability to shift equipment 
between regions or work to 
other regions – but could 
subcontract to other 
providers out of the region 
(especially CHL.) 

 

In Decision 559, Commission 
said that NZDG may be able 
to source excess equipment 
through other NZ 
businesses.  

May have ability to shift: 

o under-utilised 
equipment between 
regions 

o work to other regions. 

Additional equipment not 
required. 

Access to 
capital 

In Decision 559, Commission 
said that Sonic’s scale 
advantage may offer 
significant purchasing power 
in relation to equipment (as 
well as inputs). 

No scale advantage. DHBs have scale advantage, 
which may offer significant 
purchaser power in relation 
to equipment and inputs 
(refer also to Memorandum 
of Understanding with regard 
to equipment purchases). 

In any event, the DHBs have 
indicated that access to 
capital is not an issue. 

In Decision 559, Commission 
said that NZDG’s scale 
advantage may offer 
significant purchasing power 
in relation to equipment (as 
well as inputs). 

Will be able to utilise Sonic’s 
scale advantage 
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Entry condition Sonic  Abano Hutt Valley and Capital & 
Coast provider arms 

NZDG Labco Wellington 

In Decision 559, the 
Commission concluded: 

  In Decision 559, the 
Commission concluded that. 

 

o Sonic is likely to remain 
a large national 
provider; 

o not likely to remain a 
large national provider; 

o will remain providers in 
the region; 

o NZDG is likely to remain 
a large national provider 

 

o has ability to shift 
samples between 
regions for non-urgent 
tests; 

o does not have ability to 
shift samples between 
regions for non-urgent 
tests; 

o has ability to shift 
samples to other DHB 
labs for non-urgent 
tests; 

o has ability to shift 
samples between 
regions for non-urgent 
tests. 

 

o has access to a pool of 
expertise via network of 
pathologist and 
scientists around the 
country; 

o does not have access to 
a pool of expertise 
around the country 
(other than through 
sub-contracting); 

o has access to a pool of 
expertise via DHB 
network of pathologist 
and scientists around 
the country; 

o has access to a pool of 
expertise via network of 
pathologist and 
scientists around the 
country. 

 

o greater size provides 
greater buying power 
with respect to 
equipment, reagents 
and other raw materials. 

o does not have buying 
power with respect to 
equipment, reagents 
and other raw materials. 

o part of network of DHBs, 
with buying power in 
respect of equipment, 
reagents and other raw 
materials (refer also 
Memorandum of 
Understanding). 

o greater size provides 
greater buying power 
with respect to 
equipment, reagents 
and other raw materials. 

 

Scale 

In Decision 559, Commission 
reported that some 
competitors considered Sonic 
could realise economies of 
scale given that it has ability 
to centralise a substantial 
portion of test volumes. 

Little ability to centralise test 
volumes (Other than through 
Nelson/Marlborough). 

DHBs able to realise 
economies of scale given 
that they also have hospital 
test volumes. 

In Decision 559, Commission 
reported that some 
competitors considered 
NZDG could realise 
economies of scale given 
that it has ability to 
centralise a substantial 
portion of test volumes. 

 

Incumbent 
knowledge 

In Decision 559, Commission 
considered that Sonic has 
the ability to pool 
information and benchmark 
volumes/costs when 
tendering for new contracts.  
Would reduce research and 
bid preparation costs.  

In Decision 559, Commission 
considered that Abano is not 
well-placed to forecast 
conditions in a completely 
new region. 

Currently operates only in 
the Capital & Coast part of 
Greater Wellington region. 

Would have good knowledge 
of combined Hutt Valley and 
Capital & Coast regions and 
existing relationships with 
GPs. 

In Decision 559, Commission 
considered that NZDG has 
the ability to pool 
information and benchmark 
volumes/costs when 
tendering for new contracts.  
Would reduce research and 
bid preparation costs. 

Would have good knowledge 
of combined Hutt Valley and 
Capital & Coast regions. 

Reputation and 
prior 
relationships 
with DHBs 

In Decision 559, Commission 
considered Sonic likely to be 
recognised by most DHBs as 
capable and strong service 
provider with proven track 

Has reputation in Capital & 
Coast area but not in Hutt 
Valley. 

(Self – evidently) the DHB 
labs have reputations and 
prior relationships with their 
funder arms.  

In Decision 559, Commission 
considered NZDG likely to be 
recognised by most DHBs as 
capable and strong service 
provider with proven track 

Likely to be recognised by 
Hutt Valley and Capital & 
Coast DHBs as capable and 
strong service provider with 
proven track record.   
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Entry condition Abano Hutt Valley and Capital & 
Coast provider arms 

NZDG Labco Wellington Sonic  

record.   record.   
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Waitemata 
Hospital Labs North Shore Hospital 

Waitakere Hospital

Bay of Plenty 
Hospital Labs  Whakatane Hospital 
Hospital/Community Labs Medlab Bay of Plenty 

  

Tairawhiti 
Hospital Labs Gisborne Hospital 
Community Labs Medlab Gisborne (NZDG)

Hawke’s Bay 
Hospital Labs Healthcare Hawke’s Bay Lab 
 Wairoa Hospital Lab 
Community Labs SCL Hawke’s Bay Ltd (NZDG) 
 Medlab Hawke’s Bay  (Sonic) Whanganui 

Hospital Labs  Good Health Wanganui Ltd 
Community Labs Wanganui Diagnostic Laboratory (Sonic)

Mid Central 
Hospital/Community Labs Medlab Central (Sonic) 

Wairarapa 
Hospital Labs Masterton Hospital Laboratory 

Counties Manukau 
Hospital Labs Middlemore Hospital 

Waikato 
Hospital Labs Taumarunui Public Hospital 

Te Kuiti Hospital Lab 
Thames Hospital Lab 
Tokoroa Hospital 
Waikato Hospital Lab (Hamilton) 

 
Community Labs Medlab Hamilton (NZDG) 

Northland 
Hospital Labs Bay of Islands Clinical Lab 
 Kaitaia Clinical Lab 
 Whangarei Hospital 
Community Labs Northland Pathology Lab (Healthscope) 

Taranaki 
Hospital Labs  Labcare Ltd 
Community Labs Medlab Taranaki 

Hutt 
Hospital Labs  Hutt Hospital 
Community Labs Valley Diagnostic Laboratories Ltd (Sonic)

Capital & Coast 
Hospital Labs  Capital & Coast District Health Board 
  Wellington Hospital 
Community Labs Medical Laboratory Wellington (Abano) 

Auckland 
Hospital Labs Lab Plus (Auckland City Hospital) 
Community Labs Diagnostic Medlab Ltd (Sonic) 
 DNA Diagnostics Ltd (Sonic JV with Auckland University) 

Lakes 
Hospital Labs Lakes DHB 
Community Labs Diagnostic Rotorua (Diagnostic Medlab JV between Sonic and PAL) 
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Nelson Marlborough 
Hospital Labs Nelson Hospital  
 Wairau Hospital Community Lab 
Community Labs  Medlab Marlborough (Sonic) 
 Medlab Nelson (Sonic)  
 Nelson Diagnostic Lab Ltd (Abano) 

West Coast 
Hospital Labs Grey Hospital Lab 

Canterbury 
Hospital Labs Canterbury Health Labs 
 Christchurch Hospital  
Community Labs Southern Community Laboratories Ltd (NZDG: 
 Christchurch, Ashburton) 
 Medlab South Ltd (Sonic) 

South Canterbury 
Hospital/Community Labs Medlab Timaru 

Southland 
Hospital Labs Healthlab Kew  
Community Labs Medlab Southland (Sonic) 

Otago 
Hospital Labs Otago Diagnostic Laboratories,  
 Oamaru (Sonic), Queenstown (Sonic), 
 Dunstan (NZDG), Gore (NZDG) 
Community Labs Southern Community Laboratories Ltd (NZDG: Dunedin, Clyde, Queenstown) 
 Medlab Dunedin (Sonic) 
 Medlab Oamaru (Sonic) 
 Medlab Queenstown (Sonic) 

 

 



ANNEXURE 1 – CONFIDENTIAL 
 
Report by CRA International on Implications of Auction Theory 



ANNEXURE 2 – CONFIDENTIAL 
 
Report by Lindsay Lawton on Modelling the cost of Provision Scenarios 



ANNEXURE 3  
 
“Capital & Coast and Hutt Valley District Health Boards Request for proposal for 
Primary Referred Medical Laboratory testing 
 















































ANNEXURE 4 
 
Record by Martin Hefford of resolutions of the Hutt Valley DHB on 1 March 2005   
 
Capital & Coast DHB Summary of resolutions reached by Board in April 2005  
 
Letter to Valley Diagnostic from Hutt Valley DHB dated 25 May 2005  
 
“Community Referred Laboratory Services Consultation Questions and Answers” 
 
Draft Minutes of Community Referred Medical Laboratory Services (CRMLS) 
meeting RFP 6 September 2005  

































ANNEXURE 5 
 
Memorandum of Understanding between Capital & Coast District health Board and 
Hutt Valley District Health Board 
 























ANNEXURE 6 
 
Central Region Laboratory Project – Report of the Central Region Laboratory 
Working Party February 2005  
 





















































ANNEXURE 7 
 
Map showing location of collection centres in Capital & Coast and Hutt Valley DHB 
regions 





ANNEXURE 8 
 
CHL powerpoint presentation – “Planning for Automation of a DHB and Reference 
Laboratory” 
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