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Michael Tilley
Mergers Manager
Commerce Commission
Wellington

Antonia Horrocks
General Manager Competition

cc James Stevenson-Wallace, Chief Executive Officer, Electricity Authority
Dear Michael and Antonia,

Mercury NZ application for acquisition of Trustpower’s retail business:
Statement of Preliminary Issues
Electric Kiwi considers the planned new Mercury-TECT dividend arrangements will substantially lessen
competition in the Tauranga/Western Bay of Plenty electricity retail market and is even more harmful
to competition than the existing Trustpower-TECT arrangements. The competitive harm includes that
the arrangements would allow Mercury to set higher retail tariffs than its competitors and capture
the benefits of the dividends from trust-beneficiaries.
The planned arrangements and acquisition give rise to Commerce Act issues which should be
addressed, under both: (i) the business acquisition provisions in Part 3 as part of Mercury’s
application to acquire part of Trustpower’s retail business; and (ii) the restrictive trade provisions in
Part 2 e.g. section 27.
The new arrangements would not simply leave the level of competition (regardless of what that level
may be) in the Tauranga/Western Bay of Plenty retail market unchanged – akin to say one regional
monopoly purchasing another regional monopoly. The Tauranga/Western Bay of Plenty market is
already the least competitive regional retail market in New Zealand (followed by Waitaki) and the
Trust dividend provisions of the sale and purchase agreement will make this worse.
The planned arrangements are particularly insidious and harmful to competition as:
•

They are not needed to enable Mercury to purchase Trustpower’s retail business, yet Mercury
has made them a condition of the sale and purchase agreement. It appears clear Mercury did so
to capture the benefits of the Trust payouts and prevent pre-existing Trustpower customers in
Tauranga/Western Bay of Plenty from switching to other, substantially lower cost, retailers.
During Mercury’s briefings with analysts following the announcement some analysts estimated
the capitalised value of the retail overpricing enabled by the dividend has an implied value of circa
$200m.

•

The former Trustpower customers would know that if they switch to a lower cost retailer they
would permanently lose the dividend entitlement, which the TECT has committed to leaving in
place (and increasing) until 2050. This will effectively foreclose 59% of the existing
Tauranga/Western Bay of Plenty residential market and 50% of the SME market from
competition.

•

Unlike Trustpower who faces competition against 4 retailers that are larger than it nationally,
Mercury would be the largest national and Tauranga/Western Bay of Plenty market retailer.

Recap of our views

Electric Kiwi appreciated the opportunity to meet with the Commerce Commission to discuss
Mercury’s application to acquire Trustpower’s retail business. Our letter of 1 July 2021, Unlocking
electricity competition in Tauranga/Western Bay of Plenty, forms part of our submission on this
matter.1 We remain of the view that:
•

While the acquisition by Mercury, if approved, would reduce the number of competitors in the
electricity retail market, and increase already high levels of market concentration, reduction in
retail-generation vertical-integration should result in more competition in the longer-term. The
exception is the Tauranga/Western Bay of Plenty retail market given the impact of the dividend
arrangements.

•

The current TECT dividend arrangements (selective distribution only to Trustpower customers)
are a barrier to competition in Tauranga/Western Bay of Plenty.

•

The TECT dividend arrangements have enabled Trustpower to maintain the highest market share
in any regional retail market in New Zealand, while at the same time setting prices substantially
higher than any other retailer (effectively transferring the benefits of the TECT dividends from
consumers to Trustpower). When considering the arrangements adverse impact on competition it
is necessary to consider both price impacts and the way the arrangements enable Trustpower to
expropriate the benefits of the trust dividends from consumer trust-beneficiaries.

•

The planned acquisition is conditional on the TECT restructure of its dividend arrangements going
ahead, which would substantially lessen competition/shield Mercury from competition in the
Tauranga/Western Bay of Plenty electricity retail market for the next 30 years.

•

The acquisition process provides an opportune window to address the adverse impact of the
Trustpower-TECT dividend (and planned new Mercury-TECT dividend) is having (would have) on
retail competition in the Tauranga/Western Bay of Plenty region, particularly given the Mercury
arrangements are likely to increase the harm caused to competition.

Background: troubling state of competition in the electricity market

We note that in pre-filing correspondence with Mercury, the Commission asked why the Commission
should consider constraint from smaller retailers to be as meaningful as the constraint exerted by
larger incumbents.
The Mercury clearance application provides an unrealistic and rose-tinted perspective of the current
state of retail competition, and the plight of independent retailers.2
1

https://comcom.govt.nz/__data/assets/pdf_file/0026/263519/Submission-from-Electric-Kiwi-Unlocking-electricitycompetition-in-Tauranga-Western-Bay-of-Plenty-1-July-2021.pdf
2 Mercury also misconstrues the findings of the Electricity Price Review in its application. For example, Mercury claims “the
EPR did not find that independent retailers face barriers to expansion because of the fact that incumbent retailers, like
Mercury and Trustpower, have large retail bases or have vertically-integrated wholesale electricity businesses”. Mercury

Electric Kiwi has been the fastest growing electricity retailer since we took on our first customers in
December 2014. Our customer base has grown to 77,000 or 3.5% of the market, which makes us the
largest retailer not controlled by, or integrated with, a generator. Our customers have benefited from
market leading offers and service, and collectively saved $34 million since the beginning of 2015. We
have been an aggressive price leader for the vast majority of this time which has pressured large
retailers to lower their prices and resulted in significant savings for consumers in general.
Competition from innovative independent retailers like Electric Kiwi is critical for driving down
electricity prices and the Government’s goals of ensuring affordable electricity for Kiwi households
and businesses, and electrification of the economy as part of the country’s zero carbon ambititions.
It is well documented though that the retail electricity market, whether defined on a regional or
national basis, is either concentrated or highly concentrated (e.g. HHI = 2,0863 , with the HHI in the
South Island rising since April)4 based on standard market concentration measures used by regulators
internationally, and market penetration by small and independent retailers has been slow. The large
number of retailers but the low level of new entrant penetration indicates there are low barriers to
entry but high barriers to growth.
It has also been well publicised Electric Kiwi, Flick Electric, ID Power, Nova and Smart Energy Solutions
have withdrawn from powerswitch as current market arrangments mean it is not possible for us to
compete.5 The requirements on retailers to promote powerswitch now mean we are effectively
having to give free publicity for the incumbent retailers on our website and billing, while we have
stopped advertising. Flick Electric has gone a step further and is not accepting any new customers.
Mercury repeatedly make reference to Octopus entering the New Zealand retail market later this year
but we do not see any realistic prospect of this happening given the current state of the wholesale
market and the large losses it would need to incur. This is something the Commission can readily
confirm with Octopus.

claims that the EPR reached a “contrary” conclusion on the basis that it did “not favour the option of forcibly separating the
generating and retailing activities of vertically integrated businesses”.
The EPR was clear vertical-integration “can hinder competition because independent generators and retailers will find it
hard to compete if vertically integrated companies refuse to deal with them or do so only on unfavourable terms” and
“Another drawback of vertical integration is that it can result in less use of contract markets – where companies buy and sell
electricity ahead of time to lessen their exposure to wholesale price volatility. Vertically integrated companies have no
inherent need for contract markets, whereas independent generators and retailers rely on them heavily. If large portions of
the generation and retailing sectors have little use for contract markets, there will be low liquidity and muffled price signals,
making it difficult and costly for independent companies to manage electricity price risks. An effective contract market, in
contrast, supports ready access to contracts on reasonable terms, and sends clear price reference points for buyers and
sellers”.
The above citations Mercury relies on simply reflected that, at the time, the EPR concluded the costs of vertical-separation
requirements outweighed the benefits of greater competition. A number of the policy reforms the EPR recommended –
such as mandatory market-making – were specifically aimed at mitigating the competitive harm of vertical-integration e.g.
the EPR noted “An effective contract market is critical to mitigating the potential adverse effects of vertical integration and
short-term generator market power”.
3 As of 1 January 2021, the residential HHI was 2,150 and the SME HHI 2,627.
4 https://www.emi.ea.govt.nz/Retail/Reports/R_HHI_C?_si=tg|performance-metrics,v|3
5 https://www.tvnz.co.nz/one-news/new-zealand/electricity-prices-getting-less-competitive

In a recent confidential letter to the Minister of Energy6 we detailed how the current perverse
wholesale market situation and deficient regulatory settings have forced us to significantly reduce our
planned investment in New Zealand. This can already be seen in our growth in market share trailing
off.
Figure 1: Electric Kiwi’s national market share 7

We are instead refocusing our efforts on our Australian retail electricity business, where the
wholesale environment is much competitive and therefore reflective of underlying costs. This is not
what we want for the Electric Kiwi brand or for Kiwi consumers.
As we have grown our ability to hedge at a reasonable price has been obstructed through a lack of
access to equivalent contract terms with vertically-integrated counterparties. This makes it
increasingly difficult for us to continue growing our residential customer base who are benefiting
from our market leading offers and service. To illustrate the price squeezes faced in the market,
wholesale electricity prices over the last 12 months exceed the variable rate in our standard Auckland
tariffs.
This lack of equal access combined with an extreme futures price environment, which in our opinion
is not reflective of short or long-run generation costs, means we have no choice but to contemplate
significant price rises to our loyal customer base and to significantly reduce our pace of growth in New
Zealand. We believe we are among the most efficient retailers in the market and have adopted a
prudent hedge policy. We don’t believe we’ve been out competed but are being required to take
these measures because regulatory and market failures have led to perverse market outcomes and
rent seeking behaviour from large gentailers.
We share Genesis and Meridian’s concerns about the impact of the TECT dividend on competition

We agree with Genesis: “The current rebate can cause confusion for customers and cloud
competition when they are considering the best value provider for them” and “Its removal would
6

Electric Kiwi, CONFIDENTIAL: Electric Kiwi reallocating investment and growth ambitions away from New Zealand, 30 April
2021.
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https://www.emi.ea.govt.nz/Retail/Reports/R_MST_C?DateFrom=20160801&DateTo=20210731&RegionType=NWK_REPOR
TING_REGION_DIST&Percent=Y&seriesFilter=ELKI&_rsdr=L60M&RegionCode=10&_si=v|3

create a more level playing field for companies operating in the highly competitive electricity
market”.8
Similarly we agree with Meridian’s submission to the EPR: “One actual barrier to retail competition is
the payment of rebates to the customers of some retailers only. In many network regions, network
rebates are paid to all customers on the network. … there is no impact on retail competition per se.
However, consumers who live in Tauranga City or Western Bay of Plenty District only receive a
payment from the Tauranga Energy Consumer Trust (TECT) if they are a customer of Trustpower. This
gives Trustpower a significant competitive advantage over other retailers and, as a result, the region is
comfortably the least competitive retail market in the whole of New Zealand. The TECT payments
enable Trustpower to preserve a high market share even though there are many cheaper offers from
other retailers”.9
Concerns were also raised about the TECT arrangements in consumer submissions to the EPR.10
The Commission should adopt a regional approach to market definition

Electric Kiwi considers that the Commission should adopt a purposive approach to market definition
to assess the competitive impacts of the TECT dividend arrangments which recognises
Tauranga/Western Bay of Plenty is a separate regional residential and SME retail market. We have
detailed to the Commission at our recent meeting that we adopt a regional approach to our market
growth strategy, with Tauranga being one of the lowest priority regions due to the dividend
arrangements.
A regional approach to market definition would enable the Commission to assess the extent to which
the current and proposed Trustpower-TECT dividend arrangements lessen or substantially lessen
competition, without the results being swamped by national averages and the aggregate size of the
regional markets relative to Tauranga/Western Bay of Plenty.
The Tauranga/Western Bay of Plenty retail market is characterisied by:
•

Trustpower maintaining an artificially higher market share that it has not been able to sustain in
other regional markets where it is the incumbent;

•

lower switching rates than any other regional market in New Zealand; and

•

Trustpower customers paying artificially high retail tariffs. Trustpower customers effectively pay
the TECT dividend to Trustpower, resulting in Trustpower being the ultimate beneficiary of the
TECT dividends rather than consumers/TECT beneficiaries.

The negative impact of the TECT dividend arrangement on competition is evidenced by Trustpower’s
motivation to threaten legal action to stop TECT from implementing proposed changes which would

8

https://www.nzherald.co.nz/business/trustpower-profit-could-drop-up-to-30-million-a-year-if-tect-pulls-rebates-says-fnzcanalyst/VJM5Z3MFRPIT3HZD2P6QGZRXTQ/
9 Meridian, Electricity Price Review: First Report for Discussion – Meridian submission, 23 October 2018:
https://www.mbie.govt.nz/dmsdocument/4195-meridian-energy-electricity-price-review-first-report-submission.
10 Concerns were raised about the TECT arrangements by consumer submissions to the EPR e.g.
https://www.mbie.govt.nz/dmsdocument/4155-david-riley-electricity-price-review-first-report-submission

have decoupled the dividend from being a Trustpower customer.11 At the time, Andrew Harvey-Green
of Forsyth Barr estimated it could cost Trustpower $15-$23m in earnings because the TECT cheques
gave it a significant advantage in retaining customers in the area, allowing it to charge higher prices.12
The TECT Deed/Trustpower-TECT dividend arrangement has the effect or likely effect of substantially
lessening competition

We have taken the Commerce Commission’s prior internal analysis of whether the Trustpower-TECT
dividend arrangements have resulted in a real and substantial lessening of competition13 as a starting
point and delved into the matter in more detail. In summary, our findings are that the TECT dividend
arrangements have enabled Trustpower to maintain the highest market share in any regional retail
market in New Zealand, while at the same time setting prices substantially higher than any other
retailer (effectively transfering the benefits of the TECT dividends from consumers to Trustpower):
•

The negative impact of the TECT dividend arrangements on retail competition can be seen by
comparing the market outcomes in Tauranga/Western Bay of Plenty with other regional markets
where Trustpower is the incumbent (starting out with the largest market share). These consist of
(in geographic order), Waipa, Tauranga/Western Bay of Plenty, Rotorua, Taupo, Nelson,
Malbrough, Buller, West Coast, Ashburton, Queenstown, Central Otago, and Otago.
Tauranga/Western Bay of Plenty is the ‘odd one out’ of all the regional markets where
Trustpower is the incumbent retailer. What is clear from comparing Tauranga/Western Bay of
Plenty with neighbouring markets and other regions Trustpower is the incumbent is that absent
the TECT dividend arrangements Trustpower’s market share is in free-fall.

Figure 2: Trustpower market share in its incumbent retail markets

•

11

Trustpower’s customer numbers in the Tauranga/Western Bay of Plenty region has changed little
over the last 17 years. On 1 January 2004 it had 58,026 customers and retained this amount or

https://www.nzherald.co.nz/bay-of-plenty-times/news/200-million-issue-trustpower-threatens-legal-challenge-on-tectcheques/2Y2C4WIFBUFWX5GRMGZSRFNNOA/
12 https://www.nbr.co.nz/article/trustpower-shareholder-admits-defeat-new-trust-plan-th-214012
13 Commerce Commission, TECT memorandum, 27 July 2020.

higher until January 2018. As at 31 July 2021, Trustpower had 53,045 customers.14 To put that in
perspective, if Tauranga had followed the Rotorua15 trend, Trustpower would now have 13,503
customers in Tauranga. That difference clearly meets any reasonable substantial lessening
threshold.
Figure 3: Trustpower customer numbers in Tauranga versus Rotorua

•

Tauranga is highly concentrated: Tauranga had the highest HHI (3,72416 ) and highest CR1 (58.6%)
in New Zealand. Again, a comparison of Tauranga’s market versus the rest of the retail markets in
New Zealand reflects a substantial lessening of competition.

•

In other regions where Trustpower is the incumbent the highest market share it has retained is
West Coast (39.14%),17 which is somewhat of an outlier as well, followed by Malborough (27.8%),
and at the other end of the spectrum Aushburton (16.84%).

•

Trustpower has lost the status of largest retailer in 7 of the 12 regional markets in which it is the
incumbent. Trustpower is on the cusp of losing its status as largest retailer in 3 of the other areas.
That would leave Tauranga/Western Bay of Plenty and West Coast as the only regional markets
where Trustpower is incumbent and has retained its status as largest retailer.

•

To put this in perspective, Whangarei/Kaipara, Kapiti/Horowhenua, and Hawke’s Bay are the only
other regions where the incumbent retailer has lost its status as largest retailer, and the
incumbent regained that status in Whangarei/Kaipara and in Kapiti/Horowhenua. As it stands,

14

https://www.emi.ea.govt.nz/Retail/Reports/R_MST_C?DateFrom=20040101&DateTo=20210731&RegionType=NWK_REPOR
TING_REGION_DIST&RegionCode=10&Percent=N&seriesFilter=ALL&_rsdr=ALL&_si=v|3
15

https://www.emi.ea.govt.nz/Retail/Reports/R_MST_C?DateFrom=20040101&DateTo=20210731&RegionType=NWK_REPOR
TING_REGION_DIST&RegionCode=11&Percent=N&seriesFilter=ALL&_rsdr=ALL&_si=v|3
16

https://www.emi.ea.govt.nz/Retail/Reports/R_HHI_C?DateFrom=20040101&DateTo=20210731&RegionType=NWK_REPORT
ING_REGION_DIST&_rsdr=ALL&seriesFilter=10&_si=v|3
17 Sapere has provided explanation that geographic specific vertical-integration issues restrict competition in Westport/West
Coast detailing: “the current situation where a retailer wishing to compete with Trustpower’s retail offer on the West Coast
may need to contract with Trustpower (as a generator) if the retailer wishes to cover locational price risk (due to weaknesses
in the transmission grid)”. Sapere, Mercury NZ Limited acquisition of operation of Trustpower Limited, 30 July 2021.

other than Trustpower, Contact in Hawke’s Bay is the only incumbent retailer that is no longer the
largest retailer in any of the regional markets.
Figure 4: HHI in regional retail markets where Trustpower is the incumbent18

Figure 5: NZ average retail HHI19
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https://www.emi.ea.govt.nz/Retail/Reports/R_HHI_C?DateFrom=20040101&DateTo=20210731&RegionType=NWK_REPORT
ING_REGION_DIST&_rsdr=ALL&seriesFilter=8,10,11,13,24,26,27,28,31,34,35,36&_si=v|3
19 https://www.emi.ea.govt.nz/Retail/Reports/R_HHI_C?_si=v|3

Figure 6: Concentration Ratio 1 in regional retail markets where Trustpower is the incumbent 20,21

Figure 7: NZ average retail Concentration Ratio 122
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https://www.emi.ea.govt.nz/Retail/Reports/R_CR4_C?DateFrom=20040101&DateTo=20210731&RegionType=NWK_REPOR
TING_REGION_DIST&CRLevel=1&seriesFilter=8,10,11,13,24,26,27,28,31,34,35,36&_rsdr=ALL&_si=v|3
21 Note that upward trends in CR1, most notably Ashburton, reflect where Trustpower is no longer the largest retailer
despite being the incumbent.
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https://www.emi.ea.govt.nz/Retail/Reports/R_CR4_C?DateFrom=20040101&DateTo=20210731&RegionType=NZ&CRLevel=
1&_rsdr=ALL&_si=v|3

Figure 8: Concentration Ratio 2 in regional retail markets where Trustpower is the incumbent 23

Figure 9: NZ average retail Concentration Ratio 224

•

Tauranga has the lowest switching rate in New Zealand (see Figures 10 and 11). This reflects that
the TECT dividend arrangement artificially reduces the incentives of customers to switch from
Trustpower i.e. customers will stay with Trustpower even though its prices are higher because the
TECT dividend is tied to being a Trustpower customer. What this shows is that the level of
switching on the Powerco Tauranga network has been just a third of the level of the switching on

23

https://www.emi.ea.govt.nz/Retail/Reports/R_CR4_C?DateFrom=20040101&DateTo=20210731&RegionType=NWK_REPOR
TING_REGION_DIST&CRLevel=2&seriesFilter=8,10,11,13,24,26,27,28,31,34,35,36&_rsdr=ALL&_si=v|3
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https://www.emi.ea.govt.nz/Retail/Reports/R_CR4_C?DateFrom=20040101&DateTo=20210731&RegionType=NZ&CRLevel=
2&_rsdr=ALL&_si=v|3

the Powerco Wairapapa network, and less than half the national average of 35.8% over the last 5
years.25 Again, a comparison of switching in the Tauranga’s market versus the rest of the retail
markets in New Zealand reflects a substantial lessening of competition.
Figure 10: Trader switching rates over last 5 years26
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https://www.emi.ea.govt.nz/Retail/Reports/3ZE3OF?RegionType=NZ&SwitchType=TR&Timescale=5Y&_si=tg|consumerswitching,v|3
26

https://www.emi.ea.govt.nz/Retail/Reports/3ZE3OF?RegionType=NWK_REPORTING_REGION&SwitchType=TR&Timescale=5
Y&_si=tg|consumer-switching,v|3

Figure 11: Trader switching rates 1 January 2004 – 31 July 2021 27

•

Tauranga has the highest retail margins in any of the main centres, which is only exceeded in
Greymouth (see Figure 12). The dividend arrangements are case of ‘robbing Peter to pay Paul’
with the dividends essentially matching the level of retail over-pricing. The Electricity Price Review
(EPR) Panel noted Trustpower’s prices average $575 a year more than the cheapest alternative in
the Tauranga area, as at May 2019.28 This contrasts with an average TECT dividend of $505 In
November 2018.

•

Basically, Trustpower is capturing the benefits from trust-ownership rather than consumers (the
intended Trust beneficiaries) and this (monopoly) value will be transferred to Mercury if TECT
goes ahead with its plan to lock payment of its dividends in with Tauranga consumers staying with
the new owner of the Trustpower retail business.

Figure 12: Retail (energy and other) component of residential tariffs 29
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https://www.emi.ea.govt.nz/Retail/Reports/BLDOA2?DateFrom=20040101&DateTo=20210731&_rsdr=ALL&SwitchTypecode
=TR&_si=tg|consumer-switching,v|3
28 Electricity Price Review, HIKOHIKO TE UIRA, FINAL REPORT, 21 May 2019.
29 https://www.mbie.govt.nz/building-and-energy/energy-and-natural-resources/energy-statistics-and-modelling/energystatistics/energy-prices/electricity-cost-and-price-monitoring/

•

The EPR Panel undertook analysis of the price difference between the incumbent retailer and
alternative retailer options in each of the different regional markets. While the results are
anonymised it is appropriate that the Tauranga results are an outlier [the Commission can verify
this with MBIE or the Electricity Authority] with the largest potential savings from switching.30,31

•

Assessment of pricing impacts needs to take into account price differentials and expropriation of
Trust dividends from the consumer trust-beneficiaries to Trustpower (and/or Mercury, in relation
to assessment of the acquisition proposal): We note the previous Commerce Commission’s
analysis of Tauranga retail prices was undertaken on a post-dividend basis,32 which puts the
market outcomes in a more favourable light (reducing the extent to which competition is
assessed to be harmed). We consider this approach is flawed and understates the competitive
harm caused by the TECT arrangements. When assessing the competitive harm, the Commission
should consider the extent to which Trustpower’s actual tariffs (pre-rebate) are higher than its
competitors, and the extent to which it is able to expropriate or capture the benefits of the trustdividends at the expense of consumer trust-beneficaries.

If the dividend was divorced from choice of retailer, or the Tauranga/Western Bay of Plenty retail
market was fully competitive, consumers in the Tauranga region would get the full benefit of
dividend PLUS the benefit of Trustpower having to price on a level playing field with other
regions. The post-dividend price analysis subjugates the benefit of the dividend to a benefit to
Trustpower (allowing them to set higher prices) rather than a benefit to consumers (as trustbeneficiaries).

30

Electricity Price Review, INITIAL ANALYSIS OF RETAIL BILLING DATA, 15 October 2018,
https://www.mbie.govt.nz/dmsdocument/4329-electricity-price-review-analysis-of-retail-billing-data
31 This is also consistent with the Electricity Authority’s (now out-of-date) residential savings calculation, which identified
that the price difference between the incumbent (Trustpower) and the lowest cost alternative retailer was larger in
Tauranga than in any other part of New Zealand, and costing residential consumers (in 2017) $32 million:
https://www.emi.ea.govt.nz/Retail/Reports/W4TZQL?RegionType=NWK_REPORTING_REGION&_si=tg|residentialsavings,v|3. The subsequent EPR analysis supported the direction of the Electricity Authority calculations but found that the
Authority had understated the price differentials.
32 Commerce Commission, TECT memorandum, 27 July 2020.

Analysis by First New Zealand Capital in 2018 suggested Trustpower's profit could drop by up to
$30 million a year if the TECT stopped paying Trustpower customers in Tauranga around $500 a
year in dividends. First New Zealand Capaital also determine that the divident allowed Trustpower
to charge inflated electricity tariffs without major customer losses, and consequently Trustpower
customers may only get a true benefit of around $50 to $100 a year from the annual TECT
dividends.33
•

In summary, market outcomes in the Tauranga/Western Bay of Plenty are substantially
inconsistent with workable competition: Electric Kiwi does not consider it consistent with a
workably competitive market, or a market in which competition is not substantially lessened, for a
supplier with substantially higher prices than its competitors to be able to maintain an artificially
high market share, which is substantially higher than the incumbent suppliers in all the other
regional retail markets.

The changes to the TECT Deed/dividend arrangements don’t need to embed existing barriers to
competition or transfer Trustpower’s local monopoly to Mercury

We reiterate that a relevant consideration is that while TECT would need to change its current
dividend arrangements if the Mercury acquisition of Trustpower’s retail businesss and brand goes
ahead, the planned Mercury-TECT dividend arrangement is not required.
We do not believe the planned new arrangements “balances protecting the annual TECT rebate for
existing beneficiaries, and the purpose TECT was established for; to provide long-term benefit for all
the residents and communities of Tauranga and Western Bay”.34 Rather they would transfer the
principal benefits of the TECT dividend from Trustpower to Mercury, and tighten the extent to which
Mercury would be able to expropriate the dividend relative to existing Trustpower arrangements.
The TECT could readily propose new dividend arrangements which are competitively neutral and does
not lock in the current trust-dividend barrier to competition for the next 30 years (until 2050 under
the TECT proposals), which result in consumers/trust-beneficiaries directly receiving the benefits of
the Trust dividends, rather than Mercury being the ultimate (indirect) beneficiary.
By way of example, the TECT dividend arrangements could be changed such that payments are made
to all electricity consumers in Tauranga/Western Bay of Plenty region connected to the Powerco
(legacy Trustpower) electricity network (consistent with other electricity trusts), which would better
serve the interests of the entire local community the TECT is serving. The TECT could alternatively
grandfather payments to legacy Trustpower customers based on pre-existing beneficiaries (as of
Thursday 28 January 2021) regardless of who their subsequent retail supplier is.
Alternatively, the TECT proposals in 2018 for reforming its dividend arrangements demonstrate a way
forward that would enable sale of the business and promotition of competition in Tauranga for the
long-term benefit of consumers.

33

https://www.nzherald.co.nz/business/trustpower-profit-could-drop-up-to-30-million-a-year-if-tect-pulls-rebates-saysfnzc-analyst/VJM5Z3MFRPIT3HZD2P6QGZRXTQ/
34 https://www.tect.org.nz/blog/post/62366/tect-to-consult-on-structure-changes-rebate-protected/

This is an issue of common interest to both the Authority and the Commission

We note there is a potential boundary/overlap issue between the Electricity Authority and Commerce
Commission, with both having responsibility for promotion of competition.
What we would not want to see is the TECT dividend problem ‘fall through [jurisdictional] cracks’.
Whether this matter needs to be addressed by the Authority or the Commission may come down to
whether the arrangement is deemed to substantially lessen competition (meeting Commerce Act
thresholds).
Concluding remarks

Trustpower’s intended sale of its retail business and brand provides an opportunity to address the
worst performing regional retail market in New Zealand.
The Tauranga regional retail market suffers from high levels of market concentration and low levels of
switching. Trustpower is able to sustain a higher market share than any of the incumbents in the
other regional markets despite having prices that are substantially higher than all other retailers in
Tauranga.35 If Trustpower’s market share in Tauranga had followed the same path as Rotorua, it
would now have 13,503 customers and not 53,045 customers.
This is not consistent with workable competition. It is consistent with a market suffering a substantial
lessening of competition.
The planned new Mercury-TECT dividend arrangements would, if not addressed, lock-in the current
barriers to competition and result in substantially less competition in Tauranga than other parts of the
New Zealand retail market for the next 30 years. Mercury doesn’t need the new TECT dividend
arrangements to purchase Trustpower’s retail business but it seems clear they want them because of
the economic rents they would be able to capture. We see this as an issue under both Part 2 (e.g.
section 27) and Part 3 of the Commerce Act. We consider that, in parallel to the acquisiton approval
process, the Commission should notify the parties it will investigate/take enforcement action under
section 27 against the new TECT dividend arrangements if they are adopted.
The Commerce Commission and Electricity Authority both have responsibility for the promotion of
competition. It is critical to ensuring consumers in the Tauranga region get the benefits of “thriving
competition” that this matter is resolved whether through the Commerce Act or the Electricity
Industry Act. It would be a failure of both regulators and the current competition-industry regulation
split if this matter ‘fell through [jurisdictional] cracks’ and wasn’t addressed by either regulator.
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https://www.powerswitch.org.nz/?gclid=CjwKCAjw1JeJBhB9EiwAV612yzEKui93q9L_1iSy3wH18jg2b9ODP4XBr_nRxB5QrIzJtbqbgtRMxoCNUgQAvD_BwE

Yours sincerely,

Luke Blincoe
Chief Executive, Electric Kiwi Ltd

