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Review of past merger clearance decisions 
 

Purpose and benefits of the ex post review project 

1. Last year, the New Zealand Commerce Commission reviewed ten merger clearances.  
We focused on particular aspects of our original analysis to see what assumptions 
had held true and those which had not.  

2. In particular, we reviewed whether market conditions had developed as we had 
predicted. We hope this analysis will provide information to help us to refine and 
improve the tools and techniques we use to assess future market developments. 

3. As we have only completed one set of reviews, the conclusions we can draw at this 
stage are limited. We intend to build up the sample of reviews over time. 

4. We did not assess whether we made the right decision to clear or decline particular 
mergers. Rather our focus was on whether our expectations about market 
developments were correct. 

5. We consider that our previous approach of focusing in greater detail on one or two 
decisions each year is not as well suited to identifying systematic lessons learned. 

6. We have focused on merger clearances because of the difficulty of assessing 
declines. In particular, it is hard to assess what would have happened if a merger had 
been allowed.  

How we selected cases  

7. In our initial review, we selected ten merger clearance decisions from a pool of all 31 
merger clearance decisions that we made between May 2008 and June 2011.  

8. We selected these ten cases on the basis of whether the merger was cleared due to 
a ‘key issue’; that is, was there a predominant reason why we cleared the merger?  

9. We identified four key issues: 

9.1 Entry was likely; 

9.2 Existing competition was adequate; 

9.3 Divestiture would satisfy competition concerns; and 

9.4 Buyers had countervailing power. 

10. This approach allowed us to test a single hypothesis in a time-efficient manner. In 
particular: 
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10.1 Was there entry? 

10.2 Did the competitors remaining after the merger gain market share or 
otherwise provide competitive constraint? 

10.3 Did the divested product or entity become a competitive alternative in the 
market? 

10.4 Were buyers able to sponsor entry? This was the main way we expected 
countervailing power to be exercised. 

How we assessed cases 

11. For each decision, we used the internet to research market developments, and 
phoned one or more market participants (up to 6 in two cases). Participants included 
merged entities, customers and competitors.  

12. We asked participants a series of questions related to the key issue.  

Experience with the approach 

13. In general, the process worked well. Industry participants were willing to talk and 
were knowledgeable and cooperative.  

14. Some were surprised at any follow up, especially in cases of existing competition 
where business has continued as usual. 

15. Others appreciated us showing interest where market outcomes may have been less 
certain premerger. 

16. The age of cases chosen worked well. Two to five years seems reasonable: 

16.1 it is the time period over which entry that is sufficient to address any 
competition concerns should have occurred; 

16.2 industry participants are able to remember pre- and post-merger situations;  

16.3 industry participants are often still with their respective companies in a 
similar role. 

17. Internet searches are a quick way to research a market, especially for existing 
competition and entry cases. They are particularly useful for retail markets to 
provide a list of products and retailers, and dates of any entry. 

Lessons learned 

18. Overall we were happy with the results of the review. Across the four areas 
reviewed, the analysis indicated that assessments we made at the time of the 
merger were generally accurate.  
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19. One possible lesson, for example, is that we should pay greater attention to the 
effect that changes to the exchange rate might have on the cost of imported 
products and the competitive constraints provided by imports. 

20. As we have only completed one set of reviews, our findings to date are limited. We 
intend to increase our sample size over time which should help us to identify 
whether there is anything that we are overlooking in our analysis. 

Next steps 

21. We intend to carry out similar reviews each year, informed by the previous reviews, 
so that we might develop more robust findings.  

 


