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1. Thank you for inviting me to participate in the session today. I will focus my 
comments on three topics: 

1.1 how the New Zealand Commerce Commission cooperates with overseas 
regulators today, the challenges we face in that regard, and the opportunities 
we see for improvement; 

1.2 the likely impact on us of cartel criminalisation, and in particular, its impact 
on the ability for overseas regulators to extradite individuals from New 
Zealand; and  

1.3 our enforcement priorities and how we determine those priorities.2 

How we cooperate with other overseas regulators today 

2. While the Commerce Commission does cooperate extensively and regularly with 
overseas regulators, our cooperation is primarily based on what we would broadly 
call ‘informal’ cooperation. Informal cooperation includes, for example, the sharing 
and use of: 

2.1 information regarding the timing, scope and progress of investigations;  

2.2 leads on witnesses that may be useful for us or overseas regulators to know; 
and  

2.3 information about how we or overseas regulators are framing a case (eg 
choice of pleading, market definition, likely defences or other challenges to 
the case etc). 

3. Informal cooperation relies on a great degree of agency goodwill. It depends on 
mutuality of respect and confidence. Similarity of antitrust systems is helpful in 
generating this goodwill, as agency officials will find that they speak a common 
language and feel familiar with the issues facing their counterpart. Cultural 
likenesses between jurisdictions are also helpful in this regard. But overall there is a 
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2  More information on this topic is contained in my Speaking Notes for this event, Friday 26 October 2012 

“The Overseas Experience of Competition Law Matters – Priorities.” 
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sufficient common antitrust origin between all systems that any two international 
agencies should be able to develop a very strong working rapport.3 

4. The challenge that most agencies face today is in sharing and using information in a 
more ‘formal’ way, ie in such a way that the recipient agency can use that 
information as evidence in civil or criminal proceedings. 

5. I will touch on each of these issues briefly: first, on the benefits and challenges of 
informal cooperation, the role of waivers in cartel investigations, and some areas 
where we think there is need for further development; and, secondly, on the future 
for formal cooperation and the changes we are seeing and anticipate on that front. 

‘Informal’ cooperation 

6. ‘Informal’ cooperation is extremely valuable for us for a number of reasons. 

7. First, and perhaps most importantly, investigations overseas may alert us to conduct 
in need of New Zealand enforcement, where there is likely to be an effect on a 
market (or markets) in New Zealand.  

8. Second, understanding the status and progress of overseas regulators’ investigations 
and the steps they are taking helps us to complete our investigations more efficiently 
and effectively. Further, such information can help us prioritise our resources, which 
is an important consideration for a small agency such as ours.  

8.1 For example, in the freight forwarding cartel prosecutions, discussing issues 
with overseas regulators assisted us to prioritise specific causes of action. 
Another example was in the high voltage cable cartel litigation, where 
cooperation with overseas regulators helped us to identify potential sources 
of information to progress our investigation. 

8.2 This benefit is not confined to cartel investigations. In the Swedish Match 
tobacco merger, which we cleared the merger with a divestment 
undertaking,4 we were able to coordinate with the ACCC in respect of the 
proposed divestment undertakings, since divestments were also being 
offered in Australia. Specifically, the ACCC helped us to gain a broader 
understanding of the Australian business units that were subject to the 
divestment undertakings. 

8.3 In relation to managing our resources, and in deciding the appropriate action 
to take in New Zealand given our competing priorities, we may consider 
whether parties are being adequately dealt with in other jurisdictions. This is 
particularly the case for individuals, because those individuals may be subject 

                                                       
3  Please refer (for greater detail) to my 2011 International Competition Network Plenary Session 

Moderator’s Notes, “Regional Co-operation”, available online at http://www.comcom.govt.nz/icn-cartel-
workshop-2011-11-october-2011-mini-plenary-session-1-regional-co-operation-moderator-s-speaking-
notes/ 

4  Scandinavian Tobacco Group and Swedish Match (Commerce Commission Decision 699, 22 September 
2010).  
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to criminal censure overseas. Given that we currently have only a civil regime 
in New Zealand, where individuals are subject to criminal censure overseas 
we may consider that to be an adequate punishment and may exercise our 
discretion not to pursue the same individual on a civil basis (although this 
could change with the move to criminalisation in New Zealand, and depends 
on the facts in each case). 

9. Third, we believe the benefits of cooperation flow in both directions. To illustrate, on 
one international cartel investigation we coordinated with the ACCC over the timing 
of interviews. The ACCC had found itself approaching a limitation date and so we 
agreed to delay our interviews of the relevant parties to allow the ACCC to complete 
its investigation in time. We see this as goodwill manifested practically. 

10. Finally, in terms of who we cooperate with, we typically find ourselves cooperating 
with agencies where we have cooperation agreements. We have formal 
arrangements with a number of overseas regulators including the ACCC (with whom 
we have a particularly close relationship), Canada, the United Kingdom, Singapore 
and Taiwan. We are also working multi-laterally to establish a forum comprising New 
Zealand, Australia, Singapore, Mexico, Chile and, potentially, Canada. As the antitrust 
regulator community continues to expand, we anticipate that we will continue to 
develop our relationships with regulators across the globe but particularly in the 
Asia-Pacific region. 

The role of waivers in immunity agreements 

11. Waivers have an extremely important role to play in international cartel 
enforcement. When a party applies for leniency, either to us or to an overseas 
regulator, it will voluntarily supply information.  

12. It makes our job much easier if we can share that information with overseas 
regulators and they can reciprocate with information they have received from their 
own leniency applicant (which is not invariably the same).  

13. This sharing is extremely beneficial. To illustrate, in our investigation into a freight 
forwarding cartel, cooperating with overseas regulators (in particular the US DOJ), 
through the use of waivers, enabled us to focus and prioritise our areas of 
investigation, and later to progress settlements with investigated parties.  

14. Because of the importance of waivers, we make it a condition of immunity that a 
leniency applicant provides us with a waiver allowing us to share information with 
overseas regulators. We also usually require waivers as part of our cooperation 
agreements. 

15. These waivers, however, do not allow the sharing of information that we acquire 
through the exercise of compulsory powers from non-leniency or non-cooperating 
parties.  

16. But even with respect to a leniency applicant or a cooperating party in New Zealand, 
there can be problems when: 
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16.1 the terms of the waivers differ between jurisdictions; and/or 

16.2 when overseas regulators have different immunity and cooperating parties to 
those in New Zealand.  

17. In these circumstances, difficulties can arise in sharing information, due to divergent 
commitments secured and given by regulators. This lack of standardisation between 
waiver regimes remains a challenge for us, and we see a role for the ICN in 
standardising waivers for cartel investigations; for our part, we are very willing to 
help with that exercise.  

Future development and the role of the ICN 

18. In addition to standardising waiver regimes, we also see a role for the ICN in 
developing guidance and/or best practice on global antitrust practice matters such 
as:  

18.1 document management; 

18.2 digital evidence gathering; and  

18.3 coordination on scheduling interviews and discovery. 

19. More generally, the ICN can also play a role in brokering a common understanding of 
what information regulators can share about an investigation without the need for 
waivers.  Some important work has been done on this issue, with the US DOJ, for 
example, propagating its core conduct rules such as “we will never share with anyone 
what you tell us in confidence.”  

20. We believe these norms are important areas for development and common 
agreement.  

‘Formal’ cooperation 

21. While informal cooperation is very useful, as I highlighted earlier, the challenge we 
face is in sharing information in a more ‘formal’ way, ie so that we, or the overseas 
regulator, can use the information as evidence in court proceedings.  

22. There are two aspects I wish to highlight: what we can do to help overseas 
regulators, and what assistance we can get from overseas regulators.  

Assisting overseas regulators 

23. In terms of assisting overseas regulators, until about 10 days ago we had a very 
limited ability to use our statutory powers to provide investigative assistance or 
compulsorily acquired documents to an overseas regulator. Indeed, other than via 
the Mutual Assistance in Criminal Matters Act 19925, we could only provide 

                                                       
5  This Act allows us to take steps in support of enforcing criminal investigations such as by locating persons, 

taking evidence, or obtaining document production orders. 
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information that had been provided by parties voluntarily and shared with the 
party’s consent.  

24. This has now changed with the passing this month of the Commerce (International 
Co-operation and Fees) Amendment Act 2012. This is an important and long-awaited 
item of legislative change in New Zealand. 

25. Under this Act our Commission can provide ‘investigative assistance’ and/or 
‘compulsorily acquired information’ to a ‘recognised overseas regulator’. A 
recognised overseas regulator is: 

25.1 an overseas body that has competition or fair trading law functions 
corresponding to ours; and 

25.2 which has a ‘co-operation arrangement’ with New Zealand.  

26. However, before granting a request by an overseas regulator, we must satisfy 
ourselves, among other things:  

26.1 whether the information/assistance will, or will likely, assist the overseas 
regulator in performing its functions or exercising its powers in relation to 
competition, fair trading or consumer credit law or the regulation of 
telecommunications; 

26.2 whether the recognised overseas regulator could more conveniently obtain 
the information/assistance from another source; and 

26.3 that providing the information/assistance will not significantly prejudice New 
Zealand’s international trade interests.  

27. With respect to the first two criteria, we will look to the overseas regulator to 
provide us with a statement outlining how the request will assist them in performing 
their functions, and why the information could not be more conveniently obtained 
from another source. 

28. In relation to the last criterion, if we consider that a request raises significant trade 
concerns, we must (in consultation with the Ministry of Foreign Affairs and Trade 
(MFAT)) refer the request to the Minister of Trade. We are entitled to rely on a 
statement from the Minister as to whether the request raises trade issues. It is likely, 
then, that a Ministerial statement raising trade concerns would cause us to decline a 
request. 

29. We take the view that a request will raise significant trade concerns in one or both of 
the following cases: 

29.1 the consequence of the action being undertaken by the overseas regulator in 
relation to which it has requested information or assistance is such that New 
Zealand’s export trade would be reduced, or New Zealand exporters of goods 
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and/or services would have their access to markets adversely affected 
(including facing trade remedy action or other sanctions); or 

29.2 the consequence of the action being undertaken by the overseas regulator in 
relation to which it has requested information or assistance is such that New 
Zealand importers’ or producers’ access to imports of goods and/or services 
would be prevented or limited. 

30. Even where we do grant a request after considering these criteria, we can impose 
conditions relating to one or more of: 

30.1 the confidentiality of information; 

30.2 the storage, use of, or access to anything provided; 

30.3 the copying, returning, or disposal of copies of anything provided; and 

30.4 the payment of costs incurred by the Commission. 

31. The Act provides some restrictions on the information we can disclose, or the use to 
which it can be put.  

32. For example, the privilege against self-incrimination is retained in the Act, ie we must 
not provide copies of statements made by any person in answer to a question put by 
or before us that might tend to incriminate the person, unless the overseas regulator 
gives a written undertaking: 

32.1 that it will not use such statements as evidence in criminal proceedings (other 
than in respect of the falsity of the person’s testimony) or in proceedings for 
a pecuniary penalty; and 

32.2 that, to the extent possible, the overseas regulator will ensure that such 
statements are not used by any other person, authority, or agency as 
evidence in such proceedings. 

33. Further, in relation to legal privilege, if we provide any privileged communication or 
information to an overseas regulator, we are not to be regarded as having waived 
that privilege.  

34. Finally, we must not provide an overseas regulator with a communication or 
information which is subject to the privilege relating to settlement negotiations and 
mediation, without the consent of every other party who shares that privilege. 

35. Another aspect of the legislation is that if we provide information we must notify, as 
soon as practicable after providing the information: 

35.1 the person from whom the information was obtained; and 

35.2 the person to whom the information relates, which we will interpret to be the 
person who is the subject matter of the information provided. 
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36. The Commission will, as a first order of business following the passing of this Act, 
enter into cooperation arrangements with close overseas regulators, so that the Act 
can promptly be given effect. 

Obtaining information from overseas regulators 

37. In terms of obtaining information formally from overseas regulators, as I indicated 
earlier, to this point we have largely relied on obtaining waivers from leniency 
applicants and cooperating parties.  

38. However, some overseas regulators (such as the ACCC and the Canadian Competition 
Bureau) do have the ability to share compulsorily acquired information with us, and 
we see cooperation in this regard as something which is likely to expand in the near 
future.  

The impact of criminalisation  

39. The Commerce (Cartels and Other Matters) Amendment Bill (the Bill) is currently 
before our Parliament.  

40. In the context of price fixing, the Bill does four important things: 

40.1 first, consistent with international best practice, the Bill clarifies that along 
with price fixing, allocating markets, rigging bids, and restricting output are 
prohibited cartel conduct; 

40.2 second, consistent with the purpose of the Commerce Act as being ‘to 
promote competition in New Zealand markets for the long term benefit of 
New Zealand consumers’ (section 1A), the Bill maintains the per se rule for 
cartel conduct – that is, cartel conduct is deemed to injure competition 
without further enquiry into its actual effects;  

40.3 third, the Bill introduces a series of exemptions to the per se rule for 
collaborative activities, vertical supply contracts, and joint buying; and 

40.4 finally, the Bill introduces a criminal penalty for cartel conduct, recognising 
the adverse impact cartel conduct can have on the New Zealand economy.  

41. I will speak in more detail about the Bill in our panel session tomorrow. But at a 
general level, we welcome the Bill and the move to make cartel conduct a criminal 
offence in New Zealand, and also to modernise our definitions of what cartel conduct 
actually is.   

42. In practical terms, criminalising cartel conduct will have a number of important 
impacts on our ability to cooperate internationally.  

43. First, it will enable extradition both from New Zealand and to New Zealand.  

44. In New Zealand, extradition is governed by the Extradition Act 1999. In short, 
extradition requires the conduct to not only amount to an offence in the foreign 
jurisdiction, but to also amount to a criminal offence in New Zealand punishable by 
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at least 12 months imprisonment. As New Zealand currently only has a civil penalty 
for cartel conduct, extradition from New Zealand is not possible under the 
Commerce Act (although it may be possible make arguments that cartel conduct 
amounts to fraud under the Crimes Act, and is therefore an extraditable offence).  

45. The same dual offence requirement applies in reverse where New Zealand seeks to 
extradite a person from overseas. 

46. It follows that criminalisation of cartels will remove the mismatch of criminal versus 
civil proceedings that are currently an impediment to extradition.  

47. Secondly, by having a criminal cartel offence in New Zealand, we anticipate that 
overseas regulators will be liberated to share information more freely with us.  

Priorities in enforcement: practices, corporations, industries 

48. In the Competition Branch of the Commission, our objective is to ensure that 
markets are more competitive and that both consumers and industries are better 
informed. 

49. Our published Statement of Intent6 lists the following as being our areas of focus for 
2012/13: 

49.1 finalising and promoting our enforcement response document, which sets out 
how we respond to suspected breaches of the laws we enforce; 

49.2 progressing a number of significant cases through the courts (notably, the air 
cargo cartel litigation, the freight forwarding cartel litigation and the Visy 
Board cardboard packaging cartel litigation); 

49.3 continuing to develop and publish a range of guidelines and fact sheets about 
the Commerce, Fair Trading, and Credit Contracts and Consumer Finance 
Acts; 

49.4 prioritising those investigations that relate to our focus areas; 

49.5 continuing targeted industry education initiatives; and 

49.6 increasing our use of market intelligence to identify sectors and issues that 
warrant targeted education and/or investigation. 

50. While our priorities are set to reflect particular issues that arise in New Zealand, we 
look to the work of overseas regulators to help us assess the areas to which we 
should turn our attention most urgently. 

51. For example, internationally the non-residential construction sector and the health 
sector have historically been subject to anti-competitive conduct. We use the 

                                                       
6  Available at http://www.comcom.govt.nz/accountability/. 
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overseas experience in these sectors as a sign-post to reveal areas to which we 
should have careful and close regard. 

52. The result has been that in 2010 we undertook systematic research to gather 
information about the New Zealand construction sector’s levels of awareness and 
understanding of competition law. We are currently undertaking similar research in 
relation to the health sector. 

53. The construction sector work we did illustrated that: 

53.1 there was a very low level of understanding in this sector as to what 
constitutes unlawful anti-competitive conduct, including what is meant by the 
terms “cartel” and “collusion”; 

53.2 there was little or no knowledge about our leniency policy, or of the potential 
penalties and fines that can be ordered by the courts for companies or 
individuals that breach the Act; and 

53.3 there were indications that cover pricing (as a form of bid-rigging) is being 
practised by some companies in this sector, and/or that it had been practised 
in the past. 

54. What followed from this was a targeted education campaign specifically in relation 
to the construction sector.  

55. We are continuing to prioritise work in this sector. Specifically, we are taking an 
active role in ensuring that the Christchurch rebuild is conducted in a manner 
consistent with the Commerce Act. We have set this priority based on our study into 
the construction sector, and also based on the US experiences following Hurricanes 
Katrina and Rita. This is an illustration of international cooperation in the sense that 
regulators are able to share what they have learnt from these episodes. We 
understand that the JFTC is also focussing on the rebuilding efforts following the 
2011 tsunamis. 

56. This is an example both of informal cooperation, and the best kind of cooperation – 
learning the trends and ‘takeaway’ lessons from agencies who have dealt with the 
same kinds of matters before us. 

 


