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OVERVIEW 

1. We welcome the Commerce Commission’s consultation on Professor Vogelsang’s 

interpretation of the equivalence and non-discrimination obligations imposed on local 

fibre companies (Consultation Paper), published on 18 October 2019.   

2. More broadly, we appreciate the opportunity to engage on the development of the 

Commission’s guidance on how it may approach compliance and enforcement of the 

equivalence and non-discrimination obligations.  Certainty about our compliance 

obligations, and confidence we will be able to recover our costs, will help us continue 

to deliver products and services to meet our customers’ needs. 

3. Over almost a decade there has been significant investment in ultra-fast broadband 

(UFB) facilitated by Chorus and the other local fibre companies’ (LFCs) partnerships 

with the Crown.  By the end of this year, over 75% of New Zealand will have access to 

fibre to the home, with more to come.  This investment has increased broadband 

choices available to New Zealand consumers, and fibre uptake and usage has 

exceeded expectations.   

4. The equivalence and non-discrimination obligations are set out in the Open Access 

Deeds of Undertaking (Deeds).1  The Deeds are required by the Telecommunications 

Act 2001 (Act),2 for Chorus’ copper services and for LFCs’ (including Chorus’) fibre 

services.   

5. The Consultation Paper focuses on the application of the equivalence and non-

discrimination obligations to fibre services, and more specifically to the unbundled 

layer 1 PON fibre access service (PONFAS).  It is important to bear in mind that the 

context for the Consultation Paper is the development of Commission guidelines on 

how the equivalence and non-discrimination obligations apply to both fibre and copper 

services.  This consultation process is not about setting our PONFAS pricing, nor any 

pricing for that matter.  These are two very different tasks.  The Commission has 

noted this point in its covering letter.3 

6. Professor Vogelsang has provided an interesting economic discussion paper on the 

concepts of equivalence and non-discrimination, focusing on how they apply to fibre 

services.  In response, our comments are also fibre-focussed but the principles apply 

equally to copper services. 

7. Professor Vogelsang approaches this exercise from an economic perspective, guided 

by his background in regulatory policy and economics.  Ultimately, however, 

compliance with our obligations must be guided by the wording of the obligations 

                                                           

1  Chorus (October 2011), Chorus Limited Deed of Open Access Undertakings for Copper Services and Chorus 
Limited Deed of Open Access Undertakings for Fibre Services, at [5] (non-discrimination) and [6] (equivalence) 
for each. 

2  Telecommunications Act 2001, sections 69X and 156AD. 

3  Commerce Commission (18 October 2019), Report from expert economic advisor, Dr Ingo Vogelsang, on the 
interpretation of the equivalence and non-discrimination obligations imposed on local fibre companies, page 2. 
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themselves, interpreted in light of their purpose and, for the Fibre Deed, viewed within 

the wider context of the new regulatory regime for fibre services. 

8. The non-discrimination and equivalence obligations have applied – in substantially the 

same terms – to copper services since the implementation of operational separation in 

2006, and have been found to be working well.4 

9. The Fibre Deed obligations were a condition of participation in the UFB programme and 

provide for “open access” to the UFB networks, and, in the case of equivalence in 

particular, for protection of competition between layers 1 and 2.  A level playing field 

for competition is promoted at retail by the wholesale only open access model.  Non-

discrimination was clearly outlined by the Government at the time as meaning that the 

same price must be offered by the network operators to all retailers. 

10. The industry has just been through a three-year process to design a new regulatory 

regime for fibre services in Part 6.  We are currently in the midst of implementation, 

which will take an additional three years.  The new fibre regime is based on a building 

block model (BBM), with price-quality regulation (PQR).  In contrast to access 

regulation, PQR is intended to provide for a holistic discussion of investment, cost 

recovery and quality.  Professor Vogelsang’s analysis does not appear to acknowledge 

this important environmental context.   

11. Under Part 6, the Commission, and Minister, will have future decisions to make about 

whether to impose price-control on the unbundled fibre service.  Parliament has 

deliberately deferred that decision to 2025.  This process should not have the effect of 

reversing that decision. 

12. Guided by the words of the obligations, and viewed within the regulatory context, we 

make the following points:  

12.1. Approach to interpreting equivalence and non-discrimination – The task 

is to determine what the words of the obligations mean, in light of the purpose 

statement in sections 69W and 156AC of the Act.  The purpose statement is not 

an independent test for conduct to satisfy, but a cross-check on the 

interpretation of the equivalence and non-discrimination obligations. 

12.2. Equivalence is satisfied by ECPR – Given the alignment between the 

purpose statement in sections 69W and 156AC of the Act, and the well-

established principle that ECPR reflects the price Chorus implicitly charges 

itself, compliance with the equivalence obligation in the Deeds can be 

demonstrated using ECPR. 

12.3. ECPR is preferable to LRIC – We agree with Professor Vogelsang that ECPR 

is preferable to LRIC-based pricing under the current market conditions 

(presence of Crown Infrastructure Partners (CIP) contracts, PQR and 

competition).5  However, we disagree with the suggestion that a different rule 

might apply outside current market conditions.  The Commission does not pick 

                                                           

4  Ministry of Business, Innovation and Employment (September 2015), Regulating Communications for the 
Future: Review of the Telecommunications Act 2001, Appendix B, page 5. 

5  Professor Ingo Vogelsang (16 October 2019), Equivalence and non-discrimination in New Zealand 
telecommunications markets:  The case of Layer 1 unbundled access to fibre networks, pages 5 and 27.  
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up these conclusions in its cover letter.  While LRIC might be available as an 

option to demonstrate compliance with equivalence in a very narrow set of 

circumstances, ECPR is always available as a compliance reference point. 

12.4. Equivalence relates to the relativity between layer 1 and layer 2 prices, 

not the absolute level of either layer 1 or layer 2 prices - There is nothing 

in the Act, nor the Deeds, that mandates a resource-based cost approach. 

12.5. Satisfying equivalence indicates non-discrimination should also be 

satisfied – While non-discrimination and equivalence are distinct forms of 

regulation, they may both apply to the same conduct, and are directed at the 

same policy objective.  Consistent with the Commission’s views in Loyalty6 on 

the interrelationship between the equivalence and non-discrimination 

obligations, satisfying equivalence indicates non-discrimination should also be 

satisfied. 

12.6. Non-discrimination in the Deeds doesn’t necessarily equate to the 

economic concept of price discrimination – We agree that reference to the 

economic concept of price discrimination can be useful in understanding 

different types of pricing behaviour.  However, we don’t agree that the 

definition of price discrimination adopted in the Consultation Paper reflects the 

legal standard of non-discrimination in the Deeds.  That argument appears to 

be that price differences that are reflective of differences in costs nonetheless 

constitute price discrimination.  As explained by NERA, this is at odds with the 

more widely used economic definition of price discrimination as differences in 

prices that do not reflect differences in costs. 

12.7. There is no differential treatment if we offer the same service and 

terms to customers and all customers are capable of accepting those 

terms – Component pricing is an efficient and commonly-used pricing 

structure, including in pricing set by the Commission previously for copper 

services subject to the Copper Deed and for fibre services subject to the Crown 

agreements and the Fibre Deed.  It involves no difference in treatment between 

customers.  We’re not required to adjust our offers for different commercial 

strategies nor are we required to solve completely for the scale of our 

customers.  Given the diversity of RSPs, it would be impossible to design an 

offer that is completely neutral in impact and attempting to do so risks 

unintended consequences.   

12.8. Even if there is a difference in treatment, there can be no presumption 

that component pricing harms competition – Even if component pricing 

involves a difference in treatment, which we don’t accept, there can be no 

presumption that it harms competition.  Generally, presumptions are not useful 

for testing compliance with non-discrimination – a case by case assessment is 

required.  However, here, there can be no presumption that component pricing 

has scale effects that harm competition on the merits. 

                                                           

6  Commerce Commission (16 October 2009), Consultation on the non-discrimination and EOI obligations under 
the Telecom Separation Undertaking requirements with respect to the complaints concerning the Telecom 
Wholesale Loyalty offers (Loyalty), at [101]-[102]. 
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13. We have sought an expert economic response to Professor Vogelsang’s paper from 

Chorus’ economic advisers, NERA.  Their report is attached to this submission. 

14. While we’ve asked NERA to respond to Professor Vogelsang’s economic views, we 

emphasise that any Commission guidance on how it proposes to exercise its 

enforcement functions on non-discrimination and equivalence issues is primarily a 

legal exercise.   

15. In adopting guidelines, the Commission is undertaking a practical exercise to assist 

the industry.  Within that context, it’s important that the Commission considers how 

the complex and interacting obligations and incentives we have work together, 

particularly given the wholesale/retail split in the market, and competitive pressures.  

In setting guidelines, these factors should favour a practical interpretation, particularly 

with regard to our non-discrimination obligations. 

Regulatory context 

▪ The equivalence and non-discrimination obligations have applied, in substantially 

the same terms, to copper services since the implementation of operational 

separation in 2006 and have been found to be working well. 

▪ In recent legislative amendments, introducing the BBM framework for our fibre 

services, there was a clear policy move away from TSLRIC.  It doesn’t make 

sense that our Deeds obligations should reintroduce LRIC-based compliance 

standards against that background. 

▪ Non-discrimination should generally be satisfied if the same price is offered by 

the network operators to all RSPs. 

▪ The background to the UFB initiative supports that non-discrimination was 

designed to ensure RSPs’ needs or characteristics are relevant only when 

considering if a difference in treatment is objectively justifiable, not in 

determining whether there has been a difference in treatment. 

Policy background 

16. The equivalence and non-discrimination obligations that apply today were originally 

introduced in the context of copper services.  Equivalence and non-discrimination 

requirements were originally introduced into the Act in 2006, in the context of 

providing for the operational separation of Telecom.  These requirements were aimed 

at countering any incentive Telecom then had to favour its own business over other 

RSPs’. 

17. Structural separation as a condition of Telecom’s participation in the UFB programme 

largely resolved this issue, acknowledged by the Ministry of Business, Innovation, and 

Employment (MBIE) in the 2015 Review of the Telecommunications Act.7 

                                                           

7  Ministry of Business, Innovation and Employment (September 2015), Regulating Communications for the 
Future: Review of the Telecommunications Act 2001, page 18. 
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18. Despite this, equivalence and non-discrimination obligations have continued to be 

required from Chorus for copper services, including those supplied under standard 

terms determinations (STDs).  The officials in the 2015 Review noted, with reference 

to the existing copper obligations for non-discrimination and equivalence obligations, 

that they “appeared to be working well”.8 

19. This assessment is important as it illustrates that the existing approach for our 

equivalence and non-discrimination obligations for our copper services aligns with the 

policy makers’ interpretation of how these obligations are intended to apply and were 

specifically and recently considered in the context of whether any legislative change 

was required.  

20. The equivalence and non-discrimination obligations under Part 4AA for our fibre 

services evolved from the establishment of the UFB policy, which was to be an “open 

access network”, and were described in the Amended Invitation to Participate (ITP) 

for the UFB initiative as follows: 9 

Non-discrimination is a measure intended to ensure that the LFC does not give itself an unfair 
advantage when both the LFC and its Access Seeker customers compete in the marketplace for the 
provision of Layer 2 Services.  It is also a means of ensuring that supply of Layer 2 Services to the 
Partner does not favour the Partner’s downstream retail arm (if any) and undermine the limitation on 
the LFC’s participation in the retail market. 

… 

EOI is intended to provide an assurance that all Access Seekers receive the same products and 
services on the same terms.  It is a measure to ensure that the LFC does not give itself an unfair 
advantage (whether explicit or implicit, direct or indirect) when both the LFC and its Access Seeker 
customers compete in the marketplace for provision of Layer 2 Services. 

21. The ITP further outlined that non-discrimination “ensures that like Access Seekers are 

treated in a like manner, and that any differences are objectively justifiable, 

reasonable and transparent.  For example, the differences in treatment may be 

justifiable by differences in costs, the Access Seeker’s needs or the Access Seeker’s 

characteristics.  However, even where these tests have been met, any differences in 

treatment should not harm competition.”10   

22. There is a clear distinction set out between the first limb of the test (difference in 

treatment) and the second (whether any difference is objectively justifiable).  This 

statement suggests the needs of RSPs, or their characteristics, are relevant only when 

considering if a difference in treatment is objectively justifiable, not in determining 

whether there has been a difference in treatment. 

                                                           

8  Ministry of Business, Innovation and Employment (September 2015), Regulating Communications for the 
Future: Review of the Telecommunications Act 2001, Appendix B, page 5.  

9  Ministry of Economic Development (October 2009), NZ Government Ultra-Fast Broadband Initiative, Invitation 
to Participate in Partner Selection Process, as amended by letter dated 5 July 2010, Appendix 4A at [5] and 
Appendix 4B at [6]. 

10  Ministry of Economic Development (October 2009), NZ Government Ultra-Fast Broadband Initiative, Invitation 
to Participate in Partner Selection Process, as amended by letter dated 5 July 2010, Appendix 4A at [6]. 
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23. This is consistent with the statement made during the third reading of the 

Telecommunications (TSO, Broadband & Other Matters) Amendment Bill, by then-

Communications Minister Steven Joyce, that “…we will be requiring non-discrimination, 

meaning that the same price must be offered by the network operators to all 

retailers”.11 

The New Regulatory Framework  

24. Last year, three years of policy review culminated in the Telecommunications (New 

Regulatory Framework) Amendment Act 2018, confirming the decision to transition to 

a BBM utility-style framework for fibre access services.  This model was recognised as 

supporting private sector investment to meet network upgrades and increasing 

consumer demands through ongoing incentives to innovate, invest and improve 

efficiency for the long-term benefit of customers. 

25. A clear goal of the Government when proposing a move from the TSLRIC pricing 

mechanism to a BBM was to increase certainty in a regulatory environment that had 

been perceived as highly volatile over the previous five years.  In outlining the case 

for the BBM pricing methodology, they noted with respect to TSLRIC that as a process 

it was “inherently complex and contentious and is likely to lead to ongoing 

challenges.”12 

26. They stated that the rationale of using TSLRIC to provide the market with efficient 

build/buy signals was also seen as much less relevant following the completion of the 

UFB build, and that it might not provide the stability and certainty needed to support 

ongoing investment and innovation in the sector.13 

27. Professor Vogelsang’s view is that, in circumstances where layer 2 prices are above 

cost, a LRIC-based approach to layer 1 prices is preferable to an opportunity cost-

based approach (ECPR).  But it seems highly unusual to reintroduce a LRIC-based 

approach for compliance with equivalence given that approach was specifically 

considered and dismissed by the government, and subsequently Parliament, only a 

year ago for fibre services.  TSLRIC now only features in our regime as a mechanism 

for setting copper pricing.   

28. Instead, our view is that LRIC is not the appropriate compliance standard for 

equivalence except in a very narrow set of circumstances.  In addition, ECPR is always 

available to demonstrate compliance – regardless of market conditions – because 

ECPR directly addresses the relevant question under both equivalence and non-

discrimination: what is the PONFAS price that Chorus implicitly charges itself. 

                                                           

11  Hansard (23 June 2011), Telecommunications (TSO, Broadband and other matters) Amendment Bill - Third 
Reading, Steven Joyce. 

12  Ministry of Business, Innovation and Employment (September 2015), Regulating Communications for the 
Future: Review of the Telecommunications Act 2001, page 21. 

13  Ministry of Business, Innovation and Employment (September 2015), Regulating Communications for the 
Future: Review of the Telecommunications Act 2001, page 21. 
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Approach to interpreting equivalence and non-
discrimination obligations in the Deed 

29. The starting point for interpreting the equivalence and non-discrimination obligations 

is: 

29.1. The obligations are contained in the Deeds, which reflect the provisions of the 

Act, and are subject to the generally accepted rules of statutory interpretation; 

and 

29.2. While the purpose statement in sections 69W and 156AC is a necessary cross-

check to the interpretation of the relevant provisions, the different limbs of the 

purpose statement are not additional conditions. 

30. Having regard to those principles, we disagree with the construction of the Deeds’ 

obligations in the Consultation Paper for two reasons: 

30.1. Aspects of the proposed interpretations are not sufficiently grounded in the text 

of the Deeds; and  

30.2. Rather than interpreting equivalence and non-discrimination in light of the 

purpose statement, the limbs of the purpose statement are treated as separate 

conditions for compliance. 

Ordinary principles of statutory interpretation apply when interpreting the 

Deed 

31. The equivalence and non-discrimination obligations are set out in both the Fibre 

Deed14 and Copper Deed,15 and are required by the Act.16   

32. Determining what they mean is first and foremost an exercise in interpreting the 

words of the Deeds.  Ordinary principles of contractual and statutory interpretation 

                                                           

14  Chorus (6 October 2011), Chorus Limited Deed of Open Access Undertakings for Fibre Services, at [5] and [6].  

15  Chorus (6 October 2011), Chorus Limited Deed of Open Access Undertakings for Copper Services, at [5] and 
[6]. 

16  Telecommunications Act 2001, sections 156AD (fibre) and 69XB (copper). 

 

▪ The obligations in the Deeds are subject to the generally accepted rules of 

statutory interpretation.  While the purpose statement in sections 69W and 156AC 

is a necessary cross-check to the interpretation of the relevant provisions, the 

different limbs of the purpose statement are not additional conditions. 

▪ The interpretation of the equivalence and non-discrimination obligations is 

principally a question of law – not one of discretionary decision-making in which 

economic analysis or regulatory policy is directly implemented. 
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apply:  the task is to determine what the words of clauses 5 and 6 of the Deeds mean, 

in their context and in light of the Act.17 

33. Any interpretation of non-discrimination and equivalence must also apply with equal 

coherence in both the copper and fibre contexts, given that the same (or substantially 

the same) words are used in both Deeds, and it is reasonable to expect that they 

mean the same thing. 

34. Like the Commerce Act 1986, the Act uses economic concepts, and its provisions 

should be read in that context.18  However, interpretation of the equivalence and non-

discrimination obligations is principally a question of law, and not one of regulatory 

policy or discretionary decision-making in which economic analysis is to be directly 

implemented.   

35. The consequence is that it is not open to the Commission – nor Professor Vogelsang – 

to develop rules or compliance standards that are not supported by a proper 

interpretation of the words of the Deeds. 

The section 69W and 156AC purpose statement 

36. The purpose of the Deeds is described in the Act as being:19 

36.1. To promote competition in telecommunications markets for the long-term 

benefit of end-users of telecommunications services in New Zealand; 

36.2. To require transparency, non-discrimination and equivalence of supply in 

relation to certain telecommunication services; and 

36.3. To facilitate efficient investment in telecommunications infrastructure and 

services. 

37. The second limb of the purpose statement describes the Deeds in terms that 

incorporate defined terms (non-discrimination and equivalence).  This does not itself 

help with interpreting those terms. 

38. The first and third limbs of the purpose statement are similar to purpose statements of 

other parts of the Act.  In particular, the first limb is a conscious adoption of section 

18(1) of the Act (which is also a conscious incorporation of section 1A of the 

Commerce Act).  Because Parliament can be assumed to have legislated in an 

internally consistent manner, guidance as to the application of the purpose statement 

                                                           

17  Interpretation Act 1999, section 5. 

18  Queensland Wire Industries Pty Ltd v Broken Hill Pty Ltd Co Ltd (1989) 167 CLR 177 at 194; Telecom v 
Commerce Commission [1992] 3 NZLR 429 (CA) at 441 to 442; NZME v Commerce Commission [2018] NZCA 
389 at [98]. 

19  Telecommunications Act 2001, sections 69W (copper) and 156AC (fibre). 
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may be available from specific provisions elsewhere in the Act to which the same 

purpose applies.20 

39. The third limb of the purpose statement does not have a direct equivalent, although it 

is in similar terms to sections 18(2) and (2A) of the Act.  Given the context of Part 

4AA, namely providing for undertakings by participants in a competitive tender to 

invest in the UFB initiative, the investment to be facilitated must be interpreted as 

importantly including the investment in the UFB initiative by Chorus and other LFCs.  

Elevation of the purpose statement to an independent compliance condition 

40. The Consultation Paper sets out a three-step approach to compliance with equivalence 

and non-discrimination.21  A price or pricing method must: (a) be amongst the range 

of prices or methods that are in principle consistent with equivalence; (b) also satisfy 

non-discrimination; and (c) achieve the objectives set out in the three limbs of the 

purpose statement.  Professor Vogelsang goes on to describe in detail his analysis of 

the implications of different pricing methodologies for the objectives set out in section 

156AC. 

41. We agree with (a) and (b) but disagree with (c) to the extent that the purpose 

statement appears to be elevated to an independent compliance condition, rather than 

using the purpose statement to interpret the words of clauses 5 and 6 of the Deeds.  

That approach is not supported by the language of the Deeds nor the Act.  While the 

interpretation of the Act, and the Deeds, must be cross-checked against the purpose 

statement,22 neither the Act nor the Deeds directly incorporates the purpose 

statement as the standard for assessing equivalence or non-discrimination compliance. 

42. This is particularly relevant to section 5.1.2.3 of the Consultation Paper, which 

explores the implications of PONFAS pricing for the promotion of competition and the 

facilitation of efficient investment.  Applying ordinary principles of statutory 

interpretation, this discussion is only relevant to the extent it suggests a particular 

interpretation of the requirements of clause 5 and 6 of the Deeds.  But Professor 

Vogelsang’s approach requires that any pricing methodology both comply with his 

interpretation of the concepts of equivalence and non-discrimination and further 

achieve the objectives of the purpose statement as he has described them.  That is a 

misunderstanding of the interpretive exercise. 

Equivalence of Inputs 

                                                           

20  Chorus Limited v Commerce Commission [2014] NZCA 440 at [153]. 

21  Professor Ingo Vogelsang (16 October 2019), Equivalence and non-discrimination in New Zealand 
telecommunications markets: The case of Layer 1 unbundled access to fibre networks, page 24. 

22  Commerce Commission v Fonterra Co-operative Group Ltd [2007] NZSC 36, [2007] 3 NZLR 767 at [22]. 

▪ Compliance with the equivalence obligation can be demonstrated using ECPR.   

▪ A range of pricing methodologies could satisfy equivalence – but ECPR is always 

available and it is not limited to circumstances in which layer 2 prices are below 

cost. 
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43. Compliance with the equivalence obligation in the Fibre Deed, at least with regard to 

price, can be demonstrated using ECPR. 

44. The Fibre Deed requires Chorus to supply PONFAS to itself and to RSPs on the same 

terms and conditions (including price and service levels).23  The price at which Chorus 

supplies PONFAS to itself can’t be directly observed.  The Act and the Fibre Deed do 

not mandate a particular methodology for inferring the PONFAS price Chorus charges 

itself.  As Professor Vogelsang accepts, and NERA elaborate, equivalence on price 

requires an inquiry into the price that Chorus charges itself. 

45. Professor Vogelsang’s view is that there are a range of different pricing methodologies 

that would satisfy equivalence, depending on market conditions and the particular 

implementation of the pricing methodology.  We agree that a range of pricing 

methodologies would satisfy equivalence, and also that some methodologies would 

depend on the circumstances in which the methodology applies.   

46. In contrast to Professor Vogelsang’s analysis, our view is that ECPR is always available 

as a compliance reference point for equivalence, and it is not limited to circumstances 

in which layer 2 prices are below cost.  We expand on this in more detail below. 

ECPR is appropriate in all circumstances, but in any event in the current 

market conditions 

47. We agree with Professor Vogelsang that the prices for layer 2 services downstream in 

New Zealand are constrained by CIP contracts, future price-quality regulation and 

competition, which therefore means that ECPR is preferable to LRIC based pricing.24 

48. But we disagree with the suggestion that a different rule, like the ‘two-way safe 

harbour’ (the lesser of ECPR and LRIC), should apply in other conditions.  ECPR is 

always available as a reference point to demonstrate compliance.   

49. Professor Vogelsang notes the current market conditions may allow for ‘penetration 

pricing’ – downstream pricing below cost – but proposes to cap the access price at the 

minimum of LRIC and ECPR following this period.  If LRIC is less than ECPR, this will 

undermine LFCs’ ability to recover their economic losses from the penetration pricing 

period.  LFCs’ assets will be stranded, in the economic sense, as they cannot earn 

positive return (in net present value terms) on and of their initial investment costs. 

50. Lastly, we don’t think that LRIC based pricing is appropriate here.  We have recently 

moved away from LRIC pricing, which was rejected during the review process in 

favour of a BBM regime.  Guidelines that require LRIC pricing would require Chorus to 

                                                           

23  Chorus (6 October 2011), Chorus Limited Deed of Open Access Undertakings for Fibre Services, at [6.3(b)]. 

24  Professor Ingo Vogelsang (16 October 2019), Equivalence and non-discrimination in New Zealand 
telecommunications markets: The case of Layer 1 unbundled access to fibre networks, pages 5 and 27.  

▪ Equivalence relates to the relativity between layer 1 and layer 2 prices, not the 

absolute level of either layer 1 or layer 2 prices.  There is nothing in the Act, nor 

the Deeds, that mandate a resource-based cost approach.  Rather, equivalence is 

intended to ensure that, whatever the PONFAS price, Chorus charges that price 

consistently to itself and to RSPs. 
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not only operate a BBM, but to build a LRIC model as well.  This would bring 

significant expense and uncertainty to the industry, in particular because of the 

potential conflicts associated with operating two different models. 

Equivalence relates to the relativity between layer 1 and layer 2 prices, not the 
absolute level of either layer 1 or layer 2 prices 

51. Equivalence does not mandate that PONFAS prices be set at any particular level.  

Equivalence relates to the relativity between layer 1 and layer 2 prices, not the 

absolute level of either layer 1 or layer 2 prices.   

52. ECPR focuses on the relativity of upstream and downstream prices.  In the context of 

equivalence, it is not clear from an economic perspective whether the assessment 

should be anything more than a consideration of the relativity.  Whereas Professor 

Vogelsang appears to allow a broader consideration of equivalence to focus on the 

level of layer 1 price and resulting structure of downstream competition that results 

from that price.  

53. As Professor Vogelsang notes, equivalence requires Chorus’ internal PONFAS price to 

be inferred.  ECPR allows the internal PONFAS price to be inferred from Chorus’ layer 2 

prices.  The Commission acknowledges this in its covering letter, noting that: 

“the Fibre Deeds cannot specify the price or non-price terms of the PON Fibre Access 

Service, and the Commission is also not empowered to set standard terms (including a 

maximum price) for the PON Fibre Access Service”.25 

54. The Deeds similarly do not constrain layer 2 prices.  Under the current regime, the 

constraint on our fibre layer 2 prices is provided by CIP contracts.  Under the new BBM 

framework the constraint on our fibre layer 2 prices is provided by the revenue cap 

and anchor services.  We note that Professor Vogelsang’s proposal is to use LRIC to 

explicitly constrain the Layer 2 price.26  

55. It follows that equivalence does not require that PONFAS prices maintain any 

particular relationship to layer 1 costs.  Rather, equivalence is intended to ensure that, 

whatever the PONFAS price, Chorus charges that price consistently to itself and to 

RSPs.  

56. A proper interpretation of the Deeds, in light of the statutory framework, precludes 

Professor Vogelsang’s proposed rule combining the opportunity cost and resource 

cost-based approaches.  Professor Vogelsang’s proposal is that the PONFAS price 

should not exceed the lesser of the layer 1 resource costs and the stand-alone price 

(i.e. excluding avoidable costs).  This implies an absolute limit on the PONFAS price 

(regardless of layer 2 prices), and a limit that is determined with reference to layer 1 

costs.  That is beyond the scope of the Deeds and inconsistent with the principles of 

the Act, for the reasons acknowledged by the Commission. 

                                                           

25  Commerce Commission (18 October 2019), Report from expert economic advisor, Dr Ingo Vogelsang, on the 
interpretation of the equivalence and non-discrimination obligations imposed on local fibre companies, at [6]. 

26  Commerce Commission (18 October 2019), Report from expert economic advisor, Dr Ingo Vogelsang, on the 
interpretation of the equivalence and non-discrimination obligations imposed on local fibre companies, page 3. 
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57. We accept that a resource-cost based approach is one way of demonstrating 

compliance with equivalence, and therefore it may be open to LFCs – in appropriate 

circumstances – to set LRIC prices based on layer 1 costs.  But, for the reasons above, 

a resource-cost based approach is not mandatory in any circumstances, and 

conversely ECPR is always available to demonstrate compliance. 

ECPR reflects the price that Chorus charges itself 

58. NERA explains that a vertically integrated business will always implicitly charge its 

downstream (here, layer 2) business a price equal to ECPR.  This is well-established in 

the economics literature.  If RSPs are charged a PONFAS price that is derived from the 

layer 2 prices Chorus charges, and the PONFAS price reflects the costs Chorus avoids 

in providing access, then ECPR ensures Chorus and its equally efficient rivals are on a 

level playing field. 

59. As NERA explains, the use of ECPR to demonstrate compliance with equivalence is 

consistent with section 156AC (a) and (c).  By focusing on the relativity between layer 

1 and layer 2 prices, ECPR provides for efficient downstream competition.  In 

particular, ECPR ensures that RSPs that are at least as efficient as Chorus at providing 

the layer 2 service can enter to provide those services.  By ensuring that efficient 

entry is enabled, ECPR also ensures efficient investment – either by RSPs or by 

Chorus.  Finally, because ECPR means that Chorus is indifferent as to whether it 

supplies the layer 1 or layer 2 service, its incentives to invest at both levels are 

maintained. 

60. The use of ECPR as a compliance reference point is also consistent with the line of 

cases developed under section 36 of the Commerce Act (most recently in Telecom 

Corporation of New Zealand Ltd v Commerce Commission (Data) in relation to price 

squeeze, which is conceptually related to equivalence).27  The case law that has 

developed in that context accordingly provides insight to the proper approach to 

equivalence.   

61. There is a conceptual link between the section 156AC purpose statement and the 

principles that have informed the courts’ use of ECPR as a compliance standard for 

section 36.  Given that alignment, pricing consistent with ECPR is consistent with both 

equivalence and non-discrimination. 

62. Importantly, the courts have declined to specify the assumptions that must be used to 

populate the ECPR analysis in the price squeeze context.  Instead, the courts will 

refrain from “second guessing” a “genuine attempt” to apply ECPR.  As stated by the 

Court of Appeal in Data:28 

If Telecom had made a genuine attempt to apply ECPR prices, then the Court would not have second 
guessed its pricing on the basis that the Court would have made different assumptions to underpin 
the analysis or that the assumptions made by Telecom toward costs to be factually wrong. 

                                                           

27  Telecom Corporation of New Zealand Ltd v Clear Communications Ltd [1995] 1 NZLR 385 (PC); Commerce 

Commission v Telecom Corporation of New Zealand Ltd [2010] NZSC 111, [2011] 1 NZLR 577 (SC); Telecom 
Corporation of New Zealand Ltd v Commerce Commission [2012] NZCA 278. 

28  Telecom Corporation of New Zealand Ltd v Commerce Commission [2012] NZCA 278 at [101]. 
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63. A similar approach is appropriate to enforcement of the equivalence obligation in the 

Deeds.  As with section 36, the equivalence obligation does not impose price-control 

on the service, but instead a standard of conduct on the service provider which 

ultimately the Court must assess compliance with.   

Non-discrimination 

64. The Consultation Paper focuses on PONFAS.  However, as discussed above, any 

guidelines would apply equally in the case of copper.  While our comments below focus 

on fibre to respond to Professor Vogelsang, any interpretation of non-discrimination 

must be equally coherent in the copper context given the obligations are framed in 

substantially the same way for both copper and fibre. 

▪ Consistent with the Commission’s views in Loyalty, satisfying equivalence should 

also satisfy non-discrimination.   

▪ The definition of price discrimination in the Consultation Paper doesn’t reflect the 

legal standard of non-discrimination in the Deeds.   

▪ The suggestion that price differences that are reflective of differences in costs 

nonetheless constitute price discrimination is also at odds with the more widely 

used economic definition of price discrimination.    

▪ There is no differential treatment if we offer the same service and terms to 

customers and all customers are capable of accepting those terms.   

▪ We’re not required to adjust our offers for different commercial strategies or solve 

for the scale of our customers. Attempting to do so risks unintended consequences 

that are inconsistent with the section 156AC purpose statement. 

▪ Component pricing is not discriminatory per se.  Component pricing is an efficient 

and commonly-used pricing structure, including in pricing set by the Commission 

previously for copper services subject to the Copper Deed and for fibre services 

subject to CIP agreements and the Fibre Deed. 

▪ The concept of “indirect” discrimination developed in Loyalty is a narrowly 

circumscribed category of conduct.  Volume discounting, as considered by the 

Commission in Loyalty, involved a difference in treatment because the resulting 

price per unit paid by RSPs differed depending on the volume purchased.  

Component pricing, in contrast, does not result in a different price per unit paid by 

RSPs where the components reflect the commercial and economic reality of the 

service acquired.  If each separately priced component reflects a genuine service, 

reflecting actual network architecture and costs, then the pricing structure is not 

only neutral between RSPs on its face but also in effect. 

▪ Even if component pricing involves a difference in treatment, which we don’t 

accept, there can be no presumption that it harms competition.  A case by case 

assessment is required.  There can’t be a presumption that component pricing has 

scale effects that harm competition on the merits.   

▪ Chorus complies with non-discrimination provided its offer terms are the same for 

all RSPs, and any difference in the effective costs faced by RSPs are inherent in the 

economic characteristics of the service. 
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65. Chorus has adopted a component pricing structure for PONFAS, reflecting the 

characteristics of the service.  PONFAS is a point-to-multi-point service requiring 

access to a feeder fibre, splitter and distribution fibre or fibres.  This component 

structure is inherent in point-to-multi-point services.  In contrast to a point-to-point 

service such as dark fibre access service (DFAS), the PONFAS service description 

involves using a feeder fibre (using a splitter) in varying proportions depending on the 

level of uptake the RSP achieves at the fibre flexibility point (FFP).  Chorus’ pricing is 

intended to make this transparent to RSPs in order to: (a) allow RSPs to share in scale 

efficiencies as they increase uptake, and (b) encourage efficient investment in, and 

utilisation of, feeder fibres and splitters. 

66. Given their shared conceptual and policy underpinnings, ECPR is available to 

demonstrate compliance with section 36 of the Commerce Act, equivalence and non-

discrimination.  

67. Professor Vogelsang has expressed the view that component pricing is inherently 

discriminatory and incapable of satisfying non-discrimination.  He appears to base that 

conclusion on two propositions: 

67.1. His interpretation of price discrimination as an economic principle;29 and 

67.2. His view that component pricing is inconsistent with a non-discrimination 

requirement (unless it can be objectively justified and demonstrably does not 

distort competition) because:30 

67.2.1. It is inconsistent with a retail-minus pricing methodology; 

67.2.2. It “tastes” like a way to get around the Act’s prohibition on geographic 

price discrimination; and 

67.2.3. It disadvantages unbundlers (particularly smaller unbundlers) relative 

to LFCs because their individual demand for the layer 1 services will 

always be below that used by the LFCs for deriving imputed costs, and 

therefore they will be at a cost disadvantage.  

68. This approach is incorrect for the following reasons: 

68.1. The definition of price discrimination (as an economic concept) in the 

Consultation Paper is inconsistent with the economics literature or, at the least, 

is only one of several equally valid definitions of the concept of price 

discrimination.  There is no reason to prefer Professor Vogelsang’s definition as 

a guide to interpretation of the Deeds. 

68.2. Component pricing is consistent with a retail-minus pricing methodology (as 

discussed below). 

                                                           

29  Professor Ingo Vogelsang (16 October 2019), Equivalence and non-discrimination in New Zealand 
telecommunications markets: The case of Layer 1 unbundled access to fibre networks, at [2.3]. 

30  Professor Ingo Vogelsang (16 October 2019), Equivalence and non-discrimination in New Zealand 
telecommunications markets: The case of Layer 1 unbundled access to fibre networks, at [5.2]. 
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68.3. The requirement for geographically consistent pricing in section 201 of the Act 

does not preclude component pricing, and in any event, section 201 is not 

relevant to the interpretation of non-discrimination in the Deeds.  

68.4. Professor Vogelsang’s interpretation of a “difference in treatment” as any term 

of an offer that disadvantages some RSPs relative to others, or relative to LFCs, 

as a result of the characteristics of the RSP, is: (a) not supported by the text of 

the Deeds nor the policy and objectives of the Act, and (b) has seriously 

adverse practical consequences that are inconsistent with the section 156AC 

purpose statement.  More specifically: 

68.4.1. The concept of “indirect” discrimination developed in Loyalty, of which 

Professor Vogelsang’s analysis is a variant, is a narrowly circumscribed 

category of conduct.  Because any pricing structure (including a 

blended price) will affect RSPs differently depending on their scale, cost 

structures and commercial strategies, Professor Vogelsang’s 

interpretation results in the “difference in treatment” limb of the non-

discrimination obligation having no meaningful effect, reducing the 

analysis to an assessment of objective justification and competitive 

effect.  The parties to the Deeds cannot have intended that result. 

68.4.2. A blended price is equally problematic in terms of Professor 

Vogelsang’s definition of a “difference in treatment” and it doesn’t 

solve the problem he is trying to address.  A blended price would be 

based on an assumed level of utilisation and shifts it from a test to set 

in the pricing.   This may cause RSPs with a higher than assumed 

unbundled connection per FFP to be disadvantaged relative to RSPs 

with low utilisation.  But, critically, the difference in outcomes would be 

the direct result of Chorus’ pricing methodology, as opposed to 

reflecting differences in the underlying costs that arise from varying 

levels of utilisation. 

68.4.3. Regulated service pricing for copper has always included fixed and 

component charges alongside non-discrimination and equivalence 

obligations.  Scale advantages accrue to those services as well, but 

there has never been any suggestion that they fail to comply with non-

discrimination as a result. 

68.4.4. The practical consequences of mandating a blended price for a 

component service for competition and investment in layer 1 and layer 

2 services weigh against Professor Vogelsang’s interpretation.  

Conversely, component pricing promotes efficient investment and 

efficient entry. 

68.4.5. In any event, Professor Vogelsang’s analysis assumes that LFCs will 

invariably have a cost advantage relative to RSPs, and that large RSPs 

will invariably have a cost advantage relative to smaller RSPs.  That 

assumes that smaller RSPs are incapable of achieving an efficient 

utilisation of splitters and feeder fibres at individual FFPs.  That 

assumption is not supported by any evidence.   

69. We discuss these points in more detail below. 
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ECPR satisfies equivalence and non-discrimination 

70. The Act and the Deeds require Chorus to provide its copper and fibre services on a 

non-discriminatory basis.  While non-discrimination and equivalence are distinct forms 

of regulation, they may both apply to the same conduct, and are directed at the same 

policy objective. 

71. As explained above, the non-discrimination obligations in the Deeds must be 

interpreted in light of the purpose statement in sections 69W and 156AC.  The 

components of that purpose statement are conceptually aligned with the objectives of 

ECPR (as elaborated in the case law31), which is to facilitate equally efficient entry for 

the long-term benefit of consumers. 

72. Given that alignment, and the well-established principle that ECPR reflects the price 

that Chorus implicitly charges itself, compliance with the non-discrimination obligation 

in the Fibre Deed can be demonstrated using ECPR.   

73. Professor Vogelsang’s view is that the equivalence and non-discrimination obligations 

impose different requirements as regards PONFAS pricing and therefore a pricing 

methodology that complies with equivalence may nonetheless fail non-discrimination.  

In support of that view, Professor Vogelsang poses the question: “what additional 

constraints are imposed by adding the non-discrimination requirement on top of the 

equivalence requirement?”  He responds that, “the only and very significant constraint 

added by non-discrimination is that the equivalence provision has to hold for each 

access seeker”.  He adds that this constraint precludes quantity discounts – including 

two-part tariffs – that would favour large over small buyers. 

74. It is not clear what support Professor Vogelsang finds in the text of the Deeds to 

support the view that non-discrimination requires that Chorus satisfy equivalence in 

respect of each RSP individually.  No reasoning is offered to substantiate that 

proposition.  In the Fibre Deed, non-discrimination applies more generally to fibre 

services, whereas equivalence applies to a narrower subset of those services, and sets 

out a more specific set of obligations.  Also, the suggestion that non-discrimination 

imposes a higher standard than equivalence is inconsistent with the Commission’s past 

practice.  Consistent with the Commission’s view in Loyalty on the interrelationship of 

equivalence and non-discrimination, offers that satisfy equivalence are unlikely to 

violate non-discrimination.32 

Price discrimination does not reflect a proper interpretation of the Deeds 

75. We do not accept that the legal concept of non-discrimination – as enshrined in the 

Deeds – is equivalent to the economic concept of price discrimination.  Professor 

Vogelsang equates the non-discrimination obligation in the Deeds with the economic 

concept of price discrimination.  But we agree that reference to the economic concept 

                                                           

31  Telecom Corporation of New Zealand v Clear Communications Ltd [1995] 1 NZLR 385 (PC) at 396/20-28, 
399/20-32, 406/23.  

32  Commerce Commission (16 October 2009), Consultation on the non-discrimination and EOI obligations under 
the Telecom Separation Undertaking requirements with respect to the complaints concerning the Telecom 
Wholesale Loyalty offers at [101]-[102]. 
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can be useful in understanding the types of pricing behaviour that the legal standard 

seeks to address. 

76. Professor Vogelsang’s argument is that price differences reflective of differences in 

costs, constitute price discrimination.  As explained by NERA, this is at odds with more 

widely used economic definition of price discrimination as differences in prices that do 

not reflect differences in costs. 

77. Professor Vogelsang concludes that all deviations from a single price are in principle 

discriminatory but may be justifiable with reference to differences in costs.  He then 

equates this with the wording of non-discrimination in the Deeds, which allows 

differences in treatment if they are objectively justifiable and do not distort 

competition.  His approach assumes that differences in costs are only relevant to the 

assessment of objective justification and competitive effect.  In fact, differences in 

costs are relevant to the question of whether there is a difference in treatment that 

engages the non-discrimination obligation in the first place.  On an orthodox definition 

of economic price discrimination, there is no difference in treatment if the varying 

prices reflect varying costs. 

Component pricing is consistent with a retail-minus pricing methodology 

78. Component pricing is consistent with a retail-minus pricing methodology.  This 

exercise we’ve undertaken in setting the PONFAS price is conceptually the same as 

deriving a weighted average of layer 2 prices across multiple layer 2 products to 

determine the layer 2 starting point for the ECPR calculation.  That approach was 

endorsed by the Court of Appeal in Data. 

79. Professor Vogelsang argues that component pricing is “almost impossible to fit in with 

a retail-minus approach”.33  This is because a retail-minus methodology results in a 

single layer 1 price, which he considers creates an incompatibility with component-

based layer 1 prices.  In the PONFAS context, we understand his concern to be that 

the two-part feeder and distribution fibre charge is not comparable with a single retail-

minus price.   

80. This comparison can be made by making an assumption about feeder fibre utilisation.  

As discussed in more detail below, setting a single blended price would also require an 

assumption about utilisation. 

Component pricing does not violate the requirement for geographically 
consistent prices 

81. Component pricing is not an attempt to, nor does it, contravene, the geographically 

consistent pricing obligation that applies to our regulated fibre services when price 

quality regulation takes effect in 2022. 

82. Professor Vogelsang says that component pricing “tastes” like a way to get around the 

Act’s prohibition on geographic price discrimination. 

                                                           

33   Professor Ingo Vogelsang (16 October 2019), Equivalence and non-discrimination in New Zealand 
telecommunications markets: The case of Layer 1 unbundled access to fibre networks, page 25. 
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83. Section 201 does not prohibit component pricing.  Rather, section 201 prevents 

Chorus from implementing different prices or pricing methodologies in different 

geographic areas for materially the same service.  It is sufficient for compliance with 

section 201 that Chorus has implemented the same pricing structure nationwide. 

84. In any event, section 201 is not relevant to the interpretation of the non-

discrimination obligation in the Deeds, nor the application of the Deeds to component 

pricing. 

‘Indirect’ pricing discrimination is a narrow category 

85. Non-discrimination is made up of three components.  First, there must be a difference 

in treatment.  Only if there is a difference in treatment is it necessary to consider the 

next two components: whether there is an objective justification and harm to 

competition. 

86. The Commission’s past precedents suggest that, as regards the development of offer 

terms, it considers there are broadly two types of “difference in treatment” for the 

purposes of the non-discrimination obligations: 

86.1. Where Chorus offers different terms (price or non-price) to different RSPs 

(which we call ‘direct’ discrimination for the purposes of this submission); and 

86.2. Where Chorus offers the same terms to all RSPs, but those offer terms 

disadvantage some RSPs relative to others or relative to Chorus (which we call 

‘indirect’ discrimination). 

87. Professor Vogelsang’s interpretation is a variant of the concept of ‘indirect’ 

discrimination.  We reserve our position on whether indirect discrimination is a 

legitimate interpretation of the Deeds, but we note that the Commission’s reasoning in 

the Loyalty investigation decision proceeded on the assumption that a breach of non-

discrimination could occur as a result of indirect discrimination. 

88. Vogelsang’s argument is that any asymmetric effect is inherently discriminatory on 

this ‘indirect’ theory of discrimination.  However, the category of indirect 

discrimination must be carefully confined.  If it is interpreted too expansively, all offers 

will by definition constitute a difference in treatment – as no offer is equally attractive 

to all customers given their differences in commercial strategy, product range, scale, 

operational capability, marketing spend and strategy. 

89. This has two consequences that demonstrate that a broad interpretation of indirect 

discrimination is unsupportable.   

89.1. This would deprive the difference in treatment limb of any meaning in the 

context of the non-discrimination obligation.  It would collapse the test to the 

second and third limbs – requiring only a consideration of objective justification 

and competitive effects.  This is unsupportable because the ‘difference in 

treatment’ limb of the non-discrimination test must, as a matter of contractual 

and statutory interpretation, have some meaning in the context of the non-

discrimination obligation.  It must be ‘doing some work’ in distinguishing 

between compliant and non-compliant offers.  An interpretation which relieved 

the ‘difference in treatment’ limb of any role in the non-discrimination test is 

therefore incorrect. 
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89.2. To avoid giving rise to a difference in treatment, Chorus would be required to 

tailor offer terms to neutralise differences between RSPs and make them 

equally attractive to all.  Taking into account the circumstances of individual 

RSPs when developing offer terms – even with a view to creating a ‘level 

playing field’ amongst all RSPs – constitutes treating RSPs differently and 

therefore engaging in discrimination.   

90. RSPs are likely to object to Chorus crafting offer terms that neutralise differences 

between RSPs to ensure every offer is equally attractive to all.  Each RSP seeks to 

differentiate its offering in the retail market, adopting varying strategies and investing 

to facilitate their own unique approach.  A requirement to ensure offers are equally 

attractive to all would risk undermining those investments and competitive strategies. 

91. Chorus evaluates its commercial offerings against its Deeds obligations, including 

whether any impermissible differential treatment results.  While the non-discrimination 

framework imposes obligations on Chorus to treat customers equally, at some point 

Chorus can’t be held responsible for customers’ choices, as our offers will inevitably be 

more or less attractive to different groups of RSPs.  Chorus’ non-discrimination 

obligations cannot be interpreted to require us to identify, navigate and then expressly 

accommodate the specific competitive strategies or circumstances of any particular 

RSP.  This would lead to an outcome incompatible with the Act’s purpose. 

92. For these reasons, the category of indirect discrimination must be narrowly confined.  

While we do not attempt a complete delineation of the principle here, there are key 

differences between the offers in Loyalty and Chorus’ PONFAS pricing.  In Loyalty, the 

relative disadvantage suffered by smaller RSPs was the consequence of the pricing 

methodology itself, which rewarded larger RSPs with a discounted price simply for 

having greater connection volumes.  In contrast, in this instance, any difference in 

effect on smaller RSPs is not a result of Chorus’ pricing structure/methodology per se, 

but rather the underlying economics of PONFAS, which are simply reflected in the 

pricing structure.   

93. It is not that Chorus’ PONFAS pricing is more attractive where feeder fibre and splitter 

utilisation is comparatively high.  Instead the issue is that the economics of any point-

to-multi-point service is more attractive where utilisation is high.  The basic 

architecture of the service – and therefore the underlying economics – are baked into 

the Act. It is unreasonable to expect that Chorus’ pricing structure would not reflect 

that economic reality. 

94. Volume discounting, as considered by the Commission in Loyalty, has been said to 

involve a difference in treatment because the resulting price per unit paid by RSPs 

differs depending on the volume purchased.  Although a pricing structure with volume 

discounts is neutral between RSPs on its face, in effect it results in different RSPs 

obtaining different prices for the same service depending on the scale of those RSPs. 

95. Component pricing, in contrast, does not result in RSPs paying a different price per 

unit.  The price does not vary depending on the volume purchased by the RSP.  

Criticising component pricing as resulting in a different price per unit paid by RSPs 

begs the question: what is the appropriate unit against which to assess this?  If each 

separately priced component reflects a genuine service, reflecting actual network 

architecture and costs, then the pricing structure is not only neutral between RSPs on 

its face but also in effect. 
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A blended price is also difficult to set for all RSPs and would not neutralise 
scale 

96. We disagree with the assumption in the Consultation Paper that a single price does not 

constitute indirect discrimination.  Implicit in that proposition is that a blended price 

would be equally attractive to all RSPs irrespective of their circumstances.  That’s 

unlikely to be the case. 

97. As we explain above, no offer is equally attractive to all RSPs.  This is also true of a 

blended price.  To generate a blended price, Chorus would have to make assumptions 

about the expected utilisation of feeder fibres and splitters.  This would generate an 

average utilisation across the market, which Chorus would then use to determine a 

blended price per connection that would be expected to cover its layer 1 costs. 

98. Under that pricing model, RSPs would pay the same price per connection regardless of 

the number of premises they serve from each feeder fibre and splitter.  The result will 

be that RSPs that achieve very low utilisation will pay the same price per connection 

as RSPs that achieve high utilisation.  The consequence is that:  

98.1. RSPs with high utilisation are disadvantaged relative to RSPs with low utilisation 

because they are deprived of the opportunity to enjoy the scale efficiencies that 

they generate; 

98.2. RSPs with high utilisation are effectively required to cross-subsidise RSPs with 

low utilisation because the blended rate will reflect the sum of all layer 1 costs, 

including inefficient utilisation of feeder fibres and splitters; and 

98.3. Chorus will continue to enjoy scale efficiencies from consuming layer 1 as input 

into our layer 2.  Chorus gets benefits from scale when we achieve higher 

uptake at the FFP, but a single blended price denies those same scale 

efficiencies to RSPs.  Conversely, component pricing passes through scale 

efficiencies to RSPs. 

99. It follows that the interpretation of non-discrimination in the Consultation Paper 

doesn’t make sense.  A better interpretation is that Chorus complies with non-

discrimination provided its offer terms are the same for all RSPs, and any difference in 

the effective costs faced by RSPs are inherent in the economic characteristics of the 

service. 

Component based pricing has always existed alongside non-discrimination 

100. Component pricing is not discriminatory per se and has an efficiency rationale 

consistent with the relevant purpose statement of the Act.  It is also a feature of our 

regulated copper services today, including services subject to non-discrimination 

under the Copper Deed.   

101. Component pricing is a feature of many workably competitive markets.  It is also a 

feature of the price structures established both by Parliament for regulated services 

under the Act and by the Commission under its standard terms determinations (STD) 

for regulated services.  To facilitate local loop unbundling, Parliament established in 

Schedule 1 of the Act: 
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101.1. Separate component-based designated access services for the UCLL service 

and UCLL co-location services; and 

101.2. Separate component-based designated access services for the SLU service and 

SLU Backhaul services (UCLL Backhaul (Cabinet to Exchange Service)).   

102. Structurally, the SLU/SLU Backhaul component services provide a close analogy to the 

fibre point-to-multipoint layer 1 access service currently under consideration by the 

industry.   

103. In addition, the Commission has adopted component pricing for every STD for 

designated access services under Part 2 of the Act.  None of the STDs adopts a single 

price point for the service: they all contain multiple non-recurring charges covering 

components of the service, such as installation.  While these charges are separate 

from the monthly recurring charge, Professor Vogelsang’s analysis appears equally 

applicable to any aspect of the charging structure. 

104. Despite the same scale advantages identified by Professor Vogelsang accruing to the 

use of these services, it has never been suggested that any of these component 

pricing structures give rise to discrimination issues.   

105. In the case of the designated access services prescribed by the Act, it could not be 

suggested that Parliament’s creation of component services as designated access 

services gave rise to a discrimination issue.  Parliament must have legislated in an 

internally coherent way.  Parliament enacted the first non-discrimination and 

equivalence obligations on Telecom in Part 2A of the Act at the same time as 

introducing the unbundled local loop designated access services.  This suggests that 

Parliament saw no inconsistency between the separation of services required to bundle 

cabinet feed lines into a “distribution” SLU service and “feeder” SLU backhaul service 

and non-discrimination requirements. 

Single blended pricing is not consistent with the section 156AC purpose 
statement 

106. A single blended price for PONFAS will create perverse incentives and promote 

inefficient investment, inconsistent with the section 156AC purpose statement.  This 

effect suggests that the interpretation of the non-discrimination obligation in the 

Consultation Paper is incorrect.  Furthermore, the Commission should consider the 

practical implications of implementing a prohibition on reflecting the component 

characteristics of PONFAS in the pricing structure.  These are discussed below.   

107. A single blended price means RSPs do not share in scale efficiencies from higher 

feeder fibre and splitter utilisation, and therefore lessens the incentives to achieve 

higher utilisation.  RSPs will be more inclined to unbundle inefficiently and this will 

increase the total investment required of Chorus to provide PONFAS.  Any increased 

investment will have to be recovered through an increase in PONFAS prices over time 

that will be paid by all RSPs regardless of their own level of efficiency.   

108. There are also physical constraints on the number of splitters that can be installed in 

an FFP.  There is no room to accommodate enough splitters to enable all RSPs to 

unbundle one or two connections at an FFP.  The consequence is not only will a small 

number of inefficient unbundlers at the FFP preclude other RSPs from unbundling 

(regardless of how many customers they have at that FFP), but Chorus would 
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potentially need to invest in further splitter tray capacity to accommodate additional 

splitter demand.  This potentially inefficient investment would have to be recovered 

from end-users of FFLAS. 

109. Absent the need to achieve penetration at an FFP, RSPs will be incentivised to target 

higher value end-users.  They will be able to so because: 

109.1. The blended price will create arbitrage opportunities for higher value end-

users; and 

109.2. The absence of contention on the feeder fibre will mean that the service 

supplied to those end-users will be greater than if multiple distribution fibres 

are fed from the same feeder fibre.  This is inefficient as it will provide RSPs 

with the entire capacity of the feeder fibre but will only be charged for a portion 

of it if they have fewer than the number of customers assumed in the 

calculation of the blended price.  

110. The incentive to target individual higher value end-users will mean that RSPs’ 

approach to unbundling is likely to be limited to narrower segments of end-users than 

under component pricing (where a range of end-users at the FPP must be target to 

achieve scale at the FPP) and more geographically diffuse, resulting in a greater 

number of feeder fibres being installed and a greater likelihood that more than two 

feeder fibres will be installed at an FFP, therefore increasing network costs. 

111. The targeting of high value end-users will collapse the layer 2 pricing (as was seen 

with copper broadband pricing from 2005 onwards).  

112. Collapsing layer 2 pricing will have a material negative impact on Chorus, and on the 

long-term interests of end-users.  In particular, it will: 

112.1. Eliminate the incentive to innovate and invest to add new plans, as Chorus 

won’t get a return on investment; and 

112.2. Complicate the regulated asset base (RAB) model and maximum allowable 

revenue (MAR) as pricing will trend towards the anchor service pricing, 

eliminating the pricing flexibility for Chorus to earn revenues up to the MAR. 

113. Finally, there are operational and service constraints that warrant component pricing.  

Service levels for feeder fibre provisioning differ from distribution fibre provisioning 

(Chorus is subject to the same service levels in relation to provisioning), and the 

systems and provisioning steps are different.  Component pricing allows for those 

differing operational and service parameters to be reflected in the structure of the 

offer terms. 

Smaller RSPs can achieve scale at an FFP level 

114. On a nationwide basis, unbundlers at the outset will not achieve equivalent demand to 

LFCs.  However, scale efficiencies in unbundling do not play out on a nationwide basis 

– they play out at the level of the individual FFP. 

115. Vogelsang asserts that “element-based pricing disadvantages the unbundlers, because 

their individual demand for the L1 service will always be below that used by the LFCs 
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for deriving the imputed costs and they will therefore not exhaust economies of scale 

and scope and will therefore be at a cost disadvantage”. 

116. Chorus generally utilises (and intends to make available as part of PONFAS) 1:16 

splitters.  The number of connections at an FFP varies depending on the type of FFP, 

but the smallest and most common FFPs serve 48 connections.  Accordingly, to 

exhaust economies of scale at any given FFP, an RSP needs to win 16 customers, or 

33% share at that FFP.  Chorus’ largest FFPs serve over 1000 connections, meaning 

that an RSP only needs to achieve 1.6% share at the FFP in order to fully utilise a 

splitter and feeder fibre. 

117. Only the largest RSPs are able to achieve that level of share on a nationwide basis, but 

targeting that level of share at a specific FFP is entirely achievable.  In our experience, 

a common RSP marketing strategy is to pick geographic areas and intensely market 

services to those areas (e.g. via door knocking or localised promotions) to win 

customers.  That strategy is equally available to large and small RSPs, and enables 

any RSP to achieve a high level of splitter utilisation at any given FFP. 
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RESPONSES TO QUESTIONS 

Q1 What is your view on the implications of potential penetration pricing 

(downstream pricing below cost) for the EOP obligation on the PON Fibre Access 

Service? 

Our view is that penetration pricing doesn’t matter for the equivalence obligation because 

ECPR always satisfies equivalence.  We disagree with the view in the Consultation Paper 

that a different methodology (i.e. LRIC) might apply depending on whether penetration 

pricing is occurring.  While LRIC might be available as an option to demonstrate 

compliance with equivalence in a very narrow set of circumstances, ECPR is always 

available as a compliance reference point. 

See our submission for further detail. 

Q2 What are your views on each of the following conclusions in the expert 

report? 

a) The EOP obligation does not require a particular pricing methodology or 

structure, but it does entail certain restrictions on the pricing freedom of 

the service provider. 

b) The EOP obligation requires that the LFCs’ own downstream operations 

can profitably supply the downstream product if faced with the upstream 

access price (i.e., a form of ‘no price squeeze’ test has to be satisfied 

based, at least, on an ‘equally efficient competitor’ standard). 

c) There is an optional approach to establish a ‘safe harbour’ price level for 

the upstream price, based on the formula provided in paragraph 15 which, 

if demonstrated to hold, would be presumed to satisfy the EOP obligation. 

A. The Act and Deeds do not mandate a particular pricing methodology.  A range of 

pricing methodologies could satisfy equivalence, but ECPR is always available and it is not 

limited to circumstances in which layer 2 prices are below cost.  Equivalence relates to the 

relativity between layer 1 and layer 2 prices, not the absolute level of either layer 1 or 

layer 2 prices.       

B. The use of ECPR as a compliance reference point is also consistent with the line of 

cases developed under section 36 of the Commerce Act (most recently in Telecom 

Corporation of New Zealand Ltd v Commerce Commission (Data) in relation to price 

squeeze, which is conceptually related to equivalence).  The case law that has developed 

in that context accordingly provides insight to the proper approach to equivalence.  

Importantly, the courts have declined to specify the assumptions that must be used to 

populate the ECPR analysis in the price squeeze context.  Instead, the courts will refrain 

from “second guessing” a “genuine attempt” to apply ECPR.  As stated by the Court of 

Appeal in Data:  

“If Telecom had made a genuine attempt to apply ECPR prices, then the Court would not 

have second guessed its pricing on the basis that the Court would have made different 
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assumptions to underpin the analysis or that the assumptions made by Telecom toward 

costs to be factually wrong.” 

C. We disagree with the suggestion that a different rule, like the ‘two-way safe harbour’ 

(the lesser of ECPR and LRIC), should apply.  The proposed rule would imply an absolute 

limit for the upstream price (regardless of layer 2 prices), and a limit that is determined 

with reference to layer 1 costs.  This is beyond the scope of the Deeds and inconsistent 

with the principles of the Act.  As stated above, equivalence relates to the relativity 

between layer 1 and layer 2 prices, not the absolute level of either layer 1 or layer 2 

prices.    

See our submission for further detail. 

Q3. What are your views on each of the following conclusions in the expert 

report? 

d) Any price structure that deviates from a single price per unit (aside from 

de minimis deviations) or that impacts different access seekers differently 

(from each other or an LFC’s own downstream operations) can be 

considered to fail the non-discrimination obligation unless it qualifies for 

the exemption in the relevant provision of the Fibre Deeds. 

e) Pricing practices that are likely to favour large access seekers can be 

presumed to fail the non-discrimination obligation, since they are likely to 

harm competition. 

We disagree with both of the above conclusions. 

Component pricing is not discriminatory per se.  Component pricing is an efficient and 

commonly-used pricing structure, including in pricing set by the Commission previously 

for copper services subject to the Copper Deed and for fibre services subject to CIP 

agreements and the Fibre Deed.  Component pricing doesn’t involve a difference in 

treatment between customers.  If each separately price component reflects a genuine 

service, reflecting actual network architecture and costs, then the pricing structure is not 

only neutral between RSPs on its face but also in effect.     

We’re not required to adjust our offers for different commercial strategies nor are we 

required to solve completely for the scale of our customers.  Given the diversity of RSPs, 

it would be impossible to design an offer that is completely neutral in impact and 

attempting to do so risks unintended consequences that are inconsistent with the section 

56AC purpose statement.  

A single blended price for PONFAS will create perverse incentives and promote inefficient 

investment, inconsistent with the section 156AC purpose statement.  This effect suggests 

that the interpretation of the non-discrimination obligation in the Consultation Paper is 

incorrect.  

Chorus complies with non-discrimination provided its offer terms are the same for all 

RSPs, and any difference in the effective costs faced by RSPs are inherent in the economic 

characteristics of the service.   

See our submission for further detail. 
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