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List of defined terms and abbreviations

Act

2011 Amendment Act

2018 Amendment Act

ETP

Interconnected bodies
corporate

ITP
LAD

Liable person

Minimum
telecommunications
revenue threshold

NZ GAAP

NZ IFRIC

NZ IFRS 15

ONT

PDN or public data
network

PSTN or public switched
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Telecommunications Act 2001

Telecommunications (TSO, Broadband, and Other Matters)
Amendment Act 2011

Telecommunications (New Regulatory Framework)
Amendment Act 2018

external termination point

a body corporate that was connected to a liable person via
one of the criteria set out in section 79(1)(a)-(e) that
earned qualified revenue, even where such body corporate
was not itself a liable person

internal termination point
liability allocation determination

a person who provides a telecommunications service in
New Zealand by means of some component of a PTN that is
operated by the person

means $10 million of gross revenue (as determined in
accordance with the specified information instructions)
that a liable person (together with all interconnected
bodies corporate) receives during a financial year for
supplying either or both of the following: (a)
telecommunications services by means of its PTN; and (b)
telecommunications services by means that rely primarily
on the existence of its PTN or any other PTN

New Zealand Generally Accepted Accounting Practice

New Zealand International Financial Reporting
Interpretations Committee

New Zealand Equivalent to International Financial
Reporting Standard 15 Revenue from Contracts with
Customers

optical network terminal

a data network used, or intended for use, in whole or in
part, by the public

a dial-up telephone network used, or intended for use, in
whole or in part, by the public for the purposes of



telephone network

PTN or public
telecommunications
network

Qualifying liable person
orQLP

Qualified revenue

Specified information

Specified information
instructions

Telecommunication

Telecommunications
services

TDL

TDL year

TSO
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providing telecommunication between telephone devices

a network used, or intended to be used, in whole or in part,
by the public for the purpose of telecommunication, and
includes a PSTN and a PDN

a liable person that traded in the 2018/19 financial year
and, together with all bodies corporate connected via
section 79, met the minimum telecommunications revenue
threshold in that financial year

revenue determined by the Commission that is used to
assess the amount of the TDL that a liable person must pay

information requested by the instructions we issued on 30
June 2020

section 83 specified information and assurance report
instructions that we issued on 30 June 2020 and revised on
14 August 2020

the conveyance by electromagnetic means from one device
to another of any encrypted or non-encrypted sign, signal,
impulse, writing, image, sound, instruction, information, or
intelligence of any nature

any goods, services, equipment, and facilities that enable
or facilitate telecommunication

Telecommunications Development Levy

the period from 1 July to 30 June for which a TDL liability
allocation determination is being made

Telecommunications Service Obligations in relation to a
TSO instrument



Executive summary
Draft determination

X1. This is the draft liability allocation determination (LAD) for the 2019/20
Telecommunications Development Levy (TDL) year of 1 July 2019 to 30 June 2020,
required by section 84 of the Telecommunications Act 2001 (the Act). It allocates the
amount each qualifying liable person (QLP) is required to pay as their share of the
$10 million 2019/20 TDL.

X2. The TDL is an annual levy that the government uses to pay for improvements to New
Zealand’s telecommunications infrastructure, including the relay service for the deaf
and hearing-impaired, broadband for rural areas, and improvements
to the 111 emergency service.

Allocation of levy

X3. In keeping with the prescribed formula in section 85(1)(b) of the Act, we determined
the following allocations by apportioning the $10 million 2019/20 TDL between QLPs,
based on their qualified revenue.!

1 The formula is set out in Attachment C on page 62.
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Table 1: Levy allocation

- % of industr Amount of TDL to
QLp Qualified revenue qualified reve:ue pay ($)
Sparkt $1,423,542,277 33.84% $3,383,945.82
Vodafone? $1,110,439,943 26.40% $2,639,660.70
Chorus $886,490,454 21.07% $2,107,303.53
2degrees $366,868,600 8.72% $872,094.55
Vocus $123,257,325 2.93% $292,998.75
Ultrafast Fibre** $82,757,849 1.97% $196,726.21
Enable Networks** $67,728,000 1.61% $160,998.30
Trustpower” $33,325,710 0.79% $79,219.56
Kordia** $23,928,261 0.57% $56,880.60
Vital $20,263,000 0.48% $48,167.80
Vector $16,839,000 0.40% $40,028.50
Northpower** $11,024,838 0.26% $26,207.48
Lightwire $10,218,000 0.24% $24,289.52
Voyager 58,628,915 0.21% $20,512.06
NowT $7,559,340 0.18% $17,969.54
Plan B $5,735,056 0.14% $13,632.98
My Republic $5,646,000 0.13% $13,421.28
Transpower** $2,500,000 0.06% $5,942.83
Total Industry $4,206,752,569 100.00% $10,000,000

*A firm with telecommunications over the $10m minimum telecommunications revenue threshold for inclusion may have

a reported qualified revenue of under $10m due to adjustments.

** Section 79 of the Act requires us to treat these Crown companies as one QLP when assessing who is required to
contribute to the TDL, including whether their combined qualified revenue exceeds the $10m telecommunications
revenue threshold. However, they provided separate disclosures, so their TDL allocations are shown separately.

T Section 79 of the Act requires us to treat these Spark Group companies (Spark and Now) as one QLP when assessing
who is required to contribute to the TDL, including whether their combined qualified revenue exceeds the $10m
telecommunications revenue threshold. However, they provided separate disclosures, so their TDL allocations are shown

separately.

A Section 79 of the Act requires us to treat these majority Infratil owned companies (Vodafone and Trustpower) as

one QLP when assessing who is required to contribute to the TDL, including whether their combined qualified revenue
exceeds the $10m telecommunications revenue threshold. However, they provided separate disclosures, so their TDL
allocations are shown separately.
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Summary of methodology

X4. For this draft LAD we have used the same methodology as in prior years.

X5. The key parts of our methodology are:

X5.1

X5.2.

X5.3

Submissions

Identifying QLPs for the 2019/20 TDL. After reviewing information from last
year’s TDL disclosures, changes in existing QLP shareholding and new
information provided by potential QLPs through section 82 of the Act, we
identified a list of QLPs required to contribute to the 2019/20 TDL.?

The approach to calculating qualified revenue. Each QLP’s gross
telecommunications services revenue (including the qualified revenue of any
interconnected bodies corporate) was identified and the following amounts
were subtracted:

X5.2.1 total payments made to other QLPs for telecommunications services;

X5.2.2 total payments made to non-QLPs for telecommunications services
initially provided by another QLP;

X5.2.3 broadcasting services revenue;? and

X5.2.3 the total cost of any non-telecommunications goods and services that
were included in gross telecommunications services revenue.

Compliance and assurance. To ensure the accuracy and integrity of the draft
LAD (and the future final LAD), each QLP was required to provide us with
either an audit report or an assurance report prepared by an independent
auditor. We also reviewed each QLP’s qualified revenue calculation for
accuracy and compliance with our specified information instructions and
followed up on several concerns that we identified. In most cases the QLP
was able to provide a satisfactory explanation or additional information when
requested. We expect any outstanding information to be provided before we
prepare the final LAD.

X.6 In accordance with section 84(1)(c) of the Act, we invite submissions on the 2019/20
draft LAD. The closing date for submissions is 5pm, 9 November 2020. Please make
your submission via the 2019/20 TDL project page.

2 Information on the QLP criteria can be found in paragraph 13 of this draft LAD.
3 Under s 85A of the Act, any amount of revenue that is received before 1 July 2020 by a liable person in
relation to a broadcasting service is excluded from the calculation of qualified revenue.
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Introduction

1.

The Telecommunications Act 2001 (the Act) regulates the supply of
telecommunications services in New Zealand.

Subpart 2 of Part 3 of the Act prescribes our annual procedure for determining the
amount of the TDL payable by each QLP. The TDL was established under the
Telecommunications (TSO, Broadband, and Other Matters) Amendment Act 2011
(2011 Amendment Act) to assist the government in paying TSO charges and funding
improvements to New Zealand’s telecommunications infrastructure.

This document is the draft LAD for the period 1 July 2019 to 30 June 2020. The draft
LAD sets out our draft allocation of the amount each QLP is required to pay of the
2019/20 TDL of $10 million.*

Outline

4.

The draft LAD sets out:

4.1 The legislative background including terminology and the prescribed liability
allocation process.

4.2 Our methodology and reasoning, including:
4.2.1 How we identified QLPs for the 2019/20 TDL process.
4.2.2 The approach used to calculate qualified revenue.

4.2.3 The compliance and assurance process used to ensure the accuracy
and integrity of the draft LAD. This included checking that QLPs
complied with our specified information instructions, their
independent audit/assurance requirements and reviewing each QLP’s
calculations of their qualified revenue for accuracy.

4.3 Our draft allocation of the TDL between the QLPs.

For this draft LAD we continued to use the methodology we adopted for our
previous determinations. This was first determined in the 2012/13 final LAD with
minor updates in each subsequent LAD.>

4 $10 million is the total TDL levy amount that applies to the 2019/20 TDL financial year as provided for in
Schedule 3B of the Act.

These determinations are available on our website at http://www.comcom.govt.nz/regulated-

industries/telecommunications/industry-levy-and-service-obligations/telecommunications-development-

levy-tdl.
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Submissions

6.

In accordance with section 84(1)(c) of the Act, we invite submissions on the 2019/20
draft LAD.

7. The closing date for submissions is 5pm, 9 November 2020. Please make your
submission via the 2019/20 TDL project page. The project page will direct you to a
form with instructions on how to upload your submission.

8. When including commercially sensitive or confidential information in your
submission, we offer the following guidance:

8.1 Provide a clearly labelled confidential version and public version. We
intend to publish all public versions on our website;

8.2 Provide reasons alongside any information in the confidential version as
to why it is commercially sensitive or confidential information; and

8.3  The responsibility for ensuring confidential information is not included
in a public version of a submission rests entirely with the party making
the submission.

Next steps

9, After considering the submissions, we will publish our final LAD for the 2019/20 TDL.

At this stage we anticipate issuing our final decision by mid-December 2020. We do
not, at this time, plan to hold any workshops or conferences for the 2019/20 TDL.

Legislative background

The TDL

10.

11.

12.

The TDL was introduced by the Telecommunications (TSO, Broadband, and Other
Matters) Amendment Act 2011. It replaced the net cost calculation and allocation
process for the TSO, and requires the Crown to pay for any TSO costs from the TDL.

Schedule 3B of the Act stipulates that the TDL is $10 million dollars for the 2019/20
financial year. This is a reduction from the $50 million dollars the levy was set at in
the 2018/19 financial year.

Subpart 2 of Part 3 of the Act requires us to make a TDL LAD on an annual basis. A
TDL year is the financial year of 1 July to 30 June.®

“Financial year” is defined in section 5 of the Act as meaning “a period of 12 months beginning on 1 July
in any year and ending on 30 June in the following year”. The “financial year” (for which the levy must be
paid) is referred to as ‘financial year A’ in section 81. Section 81(2) provides that the Commission may
request certain financial information from liable persons “for the purpose of determining whether a
person is a liable person to whom this subpart applies in respect of a financial year”. Section 81(2)(b) also
states that the Commission may request any further information “for the purpose of enabling it to verify
the telecommunications revenue of that person for the year preceding financial year A”.

3923207.1



13.

14.

15.

16.

17.

18.

10

The TDL is allocated among persons who meet the criteria set out in subpart 2 of
Part 3 of the Act. The criteria are met if a person:

13.1 traded in the year prior to the TDL year;’

13.2 provided a telecommunications service in New Zealand by means of
operating a component of a Public Telecommunications Network (PTN);® and

13.3 earned at least $10 million gross telecommunications services revenue in the
year preceding the TDL year under review by means of its PTN or by means
that rely primarily on the existence of its or any other PTN, including such
revenue of any interconnected bodies corporate.?

Section 82 of the Act requires liable persons that meet the criteria (QLPs) to provide
us with their financial statements for the year prior to the TDL year, and any further
information that we specify, no later than 60 working days before the end of the
financial year. We use this information to verify who is liable to pay a portion of the
TDL.

Section 83 of the Act requires QLPs to provide us with their qualified revenue
information for the entire TDL year for the purposes of the LAD. We use this
information to determine what proportion of the TDL each QLP is required to pay.

Sections 85(1)(a) and 88(a) of the Act state that the LADs (both the draft and final
determinations) must include “the amount of each liable person’s qualified
revenue”.

Qualified revenue is defined in section 5 of the Act as the revenue a liable person
receives during a financial year for supplying either or both:°

17.1 telecommunications services by means of its PTN; and/or

17.2 telecommunications services by means that rely primarily on the existence of
its PTN or any other PTN.

The total qualified revenue for purposes of assessing whether a liable person meets
the minimum telecommunications services threshold to be a QLP as well as the
amount of the TDL they must pay (after permitted deductions in the latter case)
consists of the combined qualified revenue of the QLP and all interconnected bodies
corporate. For convenience, where interconnected entities provide separate
disclosures their TDL allocations are calculated separately.

7 Section 81(1)(a) of the Act.
8 Our interpretation of a PTN in light of the REANNZ v Commerce Commission judgment can be found at

par

agraphs 22-28.

° Section 81(1)(b) and section 79 of the Act.
10 Qualified revenue is subject to potential deductions specified in our information instructions. See
Attachment A.
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19. Section 89 of the Act requires each QLP to pay the amount set out in our final LAD to
the Crown.

Terminology

20. It is important to note that information for the financial year preceding the TDL year
is used to identify if a party is required to pay, and that information from the TDL
year (sourced later in the year) identifies how much a party is required to pay.

21. We use the term ‘qualifying liable person’ (QLP) to describe the liable persons that
must pay a portion of the TDL. We consider that a service provider meets the criteria

detailed at paragraph 13.2, and is a liable person (and therefore potentially a QLP) if
it:11

21.1 provides a telecommunications service, which may include the transmission
of voice, data, SMS, or any other content;

21.2 provides the telecommunications service in New Zealand;

21.3 operates a component of the PTN over which the telecommunications service
is provided;

21.4 operates a component of a PTN that falls within the public side of the
network demarcation point — the component must be operated by the
service provider, not an independent third party; and

21.5 operates a network that is publicly available, ie, not limited to private use. We
explain this element in further detail below at paragraphs 23 to 28.
Public telecommunications network

22. As noted above, only a person that provides a telecommunications service by means
of some component of a “public telecommunications network” (PTN) can be a QLP.
In addition, only revenue received by a QLP as a result of supplying
telecommunications services by means of its PTN or by means that rely primarily on
its or another PTN is qualified revenue.!?

23. A PTN is defined as follows:13

PTN or public telecommunications network—

(a) means a network used, or intended to be used, in whole or in part, by the public
for the purpose of telecommunication:

(b) includes—

1 Details of our development of these rules can be found on our website, including in the 2011/12 LAD, at
http://www.comcom.govt.nz/regulated-industries/telecommunications/industry-levy-and-service-
obligations/telecommunications-development-levy-tdl.

12 Telecommunications Act 2001, section 5, definitions of “liable person” and “qualified revenue”

13 Telecommunications Act 2001, section 5.
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24,

25.

26.

27.

28.

12

(i) a PSTN [public switched telephone network]:
(ii) a PDN [public data network]

A physically private telecommunications network (a network that is not physically
able to connect to another telecommunications network) is not a PTN.

Similarly, a network will not be a PTN where it is designed for use by a specific and
identifiable group of individuals and/or entities, and access to the network is limited
to such a specific and identifiable group (and not members of the public generally),
or to other authorised persons limited to a defined class and within approved
parameters.'*

On the other hand, a network operated by an “ordinary” commercial operator that is
essentially open to all, subject only to having the means to pay and to enter into and
comply with standard form contractual terms, is a PTN.1®

In order to be a PTN, a network must be used or intended to be used by the public.
“Use” by the public in this sense must be a direct and intentional use of the network,
and not an indirect and accidental use that is a consequence of happenstance.
Therefore, a network that is otherwise not public that is used by a member of the
public to access a website that is hosted on that network does not become a “public”
network simply because traffic is routed over that network by such members of the
public when they access the website. This is because that particular “use” is a not a
direct and intentional use of the network.1®

Furthermore, the fact that a network can be used to provide connectivity to the
internet does not in and of itself make that network a “public” network. Similarly, a
network is not a “public” network simply because it is capable of connecting to a
network that is itself a “public” network.’

Changes as a result of the 2018 Amendment Act

29.

30.

The relevant parts of the Telecommunications (New Regulatory Framework)
Amendment Act 2018 (2018 Amendment Act) came into force on

13 November 2018. The Amendment Act, among other things, removed the
exclusion of broadcasting from the definition of “telecommunication” in section 5 of
the Telecommunications Act 2001. The definition of “telecommunication” is now:

telecommunication means the conveyance by electromagnetic means from one device to another of
any encrypted or non-encrypted sign, signal, impulse, writing, image, sound, instruction, information,
or intelligence of any nature, whether for the information of any person using the device or not

Broadcasting transmission may therefore be included within the definition of
“telecommunication”, provided the particular means of broadcasting transmission

14
15
16

17

3923207.1
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13

falls within the definition of “telecommunication”. It follows that revenue earned
from the provision of broadcasting transmission services (provided they fall within
the definition of “telecommunication”) is relevant to:

30.1 determining whether a person is a QLP; and

30.2 determining a QLP’s qualified revenue.

Determining whether a person is a QLP

31.

3923207.1

Because “telecommunication” may now include broadcasting transmission, revenue
earned from broadcasting transmission may be relevant to determining whether a
person is a “liable person” and is a QLP. Figure 1 below summarises how the relevant
provisions of the Amendment Act impact the treatment of broadcasting transmission
revenue.



Figure 1: Treatment of broadcasting revenue

1Jul.18-12 Nov. 18 13 Nov. 18 -30Jun. 19
Period A Period B
| |

Broadcasting revenue is
non-telecommunications
revenue

Broadcasting revenue is telecommunications
revenue but is excluded from qualified revenue

Broadcasting revenue is non-telecommunications revenue

2017/18 2018/19

1 July 2017 30 June 2018 30 June 2019

Broadcasting revenue is telecommunications revenue. Only broadcasting revenue
Broadcasting revenue is telecommunications revenue but is excluded from received in relation to ‘free-to-air’ services is excluded from qualified revenue. All
gualified revenue other broadcasting revenue is qualified revenue.

2019/20 2020/21 onwards

1July 2019 30 June 2020 ‘
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Determining a QLP’s qualified revenue

32. Under section 85A of the Act (which was inserted by the Amendment Act), qualified
revenue must exclude:

32.1 revenue received “in relation to a broadcasting service that is supplied to
end-users free of charge (for example, revenue derived from a free-to-air
radio or television service)”; and

32.2 revenue “received before 1 July 2020 by a liable person in relation to any
other broadcasting service”.

33.  “Broadcasting” is defined as follows:'8

broadcasting means any transmission of programmes, whether or not encrypted, by radio waves or
other means of telecommunication for reception by the public by means of broadcasting receiving
apparatus but does not include any such transmission of programmes—

(a) made on the demand of a particular person for reception only by that person; or
(b) made solely for performance or display in a public place

34. This means that a liable person’s revenue received from a broadcasting service in the
2019/20 TDL year is not qualified revenue. Accordingly, broadcasting revenue was
treated as legitimate deduction from telecommunications revenue for the 2019/20
TDL.

Interconnected bodies corporate

35. Section 79(1) of the Act requires two or more bodies corporate to be treated as one
for purposes of the TDL if:

(a) one of them is a body corporate of which the others are subsidiaries; or

(b) all of them are subsidiaries of the same body corporate; or

(c) all of them are associates of each other; or

(d) one of them owns or controls shares that in the aggregate carry the right to exercise
or control the exercise of 20% or more of the voting power at meetings of the
others; or

(e) a third person owns or controls shares in each of them that carry the right to

exercise or control the exercise of 20% or more of the voting power at meetings of
each of them.®

36. We consider that for TDL purposes it is consistent with the intent and purposes of
the Act to include all bodies corporate connected to a liable person via one of the
criteria set out in section 79(1)(a)-(e) that earned qualified revenue, even where such

18 Broadcasting is defined in section 5 of the Act by reference to section 2(1) of the Broadcasting Act 1989.
1% Section 79(1)(a)-(e) of the Act.
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37.

38.

39.
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bodies corporate are not themselves liable persons. This approach is in keeping with
the anti-avoidance intention of this provision and would address a situation where a
QLP could structure its business to separate the operation of components of the PTN
from all or some of the group’s downstream telecommunications services revenue,
and thus reduce its contribution to the TDL (and other industry levies).2°

Accordingly, for section 79 of the Act to apply only one of the interconnected bodies
corporate has to operate a component of the PTN.

Therefore, when assessing whether they meet the minimum telecommunications
revenue threshold of $10 million, and when providing the Commission with
information under sections 82 and 83, liable persons and/or QLPs must include all
qualified revenue of other interconnected bodies corporate, even where such firms
may not have operated a component of a PTN themselves.

The Act provides guidance for when two or more bodies corporate become
connected or disconnected during the TDL year (eg, mergers or divestment of a
subsidiary). Section 79(4) states that in such circumstances the bodies corporate
should be treated as one for TDL purposes only for the part of the year that they
were connected.?! This may result in the telecommunications services revenue of a
body corporate only being disclosed for TDL purposes for part of a year or being split
across two separate QLPs.??

The liability allocation determination process

40.

41.

Subpart 2 of Part 3 of the Act requires us to complete an annual LAD. This section
describes our process.

The process commences before the end of the TDL year that the obligation applies
to. The process usually starts in April each year and lasts about eight or nine months
with our final LAD being published in December.

20
21

We note that such business structures could exist for reasons other than the TDL.
Section 71(4) was inserted to the Act on 3 May 2017 as part of the Telecommunications (Property Access

and other Matters) Amendment Act 2017.

22

An example of when a body corporate’s revenue could be split across two separate QLPs would be if it

was sold by one QLP to another QLP.

3923207.1
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TDL timeline

April
582 - Liable persons provide us with info on qualified revenue
September
583 - Liable persons provide us with info for LAD
November
Submissions on draft LAD

Year Year

. July - June )
preceding TDL year following
TDL year TDL year

December
s87,588 - We issue final LAD

October
584,585 - We issue draft LAD

QLP verification

42, Section 82 of the Act requires QLPs to provide the Commission with financial
statements for the financial year preceding a TDL year and any other information we
specify to enable us to verify that they are a QLP. This financial and shareholding
information is required 60 working days prior to the end of a TDL year (which usually
equates to the first week of April).

43, We usually inform QLPs from the previous TDL year that they do not need to submit
financial statements under section 82 of the Act because we have this information as
part of their qualified revenue disclosures from the previous year.

44, We may also, around this time, undertake an additional process of serving notices to
require information under section 81 of the Act. This may be done for
telecommunications service providers:

44.1 that we suspect may have met the QLP criteria and should have complied
with section 82; or

44.2 where we consider that we do not have sufficient financial or shareholding
information to assess their QLP status in terms of the criteria.

45, We then analyse the information that we receive from liable persons complying with
section 82 requirements (and any notices under section 81), to verify a list of QLPs
that are required to pay a portion of the TDL. This list is not final and can be
amended at any stage up to the date of publication of the final LAD if we receive
information that unveils a new QLP.

Qualified revenue information disclosure

46. Around the end of June of the TDL year, the QLPs identified through our QLP
verification process are notified that we require information from them, with
instructions on the type and format of that information. This information will relate
to the TDL year under review (the full financial year just completed).

3923207.1
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Under section 83 of the Act, QLPs must provide us with the specific financial
information. The information is due 60 workings days after the end of each TDL year,
around the end of September. We use this information, less a few important
deductions (identified in our specifications), to calculate each QLP’s net qualified
revenue and then calculate the portion of the TDL they are each required to pay.

The Act requires that this information be accompanied by a report, prepared by a
qualified auditor, which includes a statement of the extent to which the information
provided by the QLP is correct and complete.?

Preparing and completing the liability allocation determination

49.

50.

51.

52.

We are required to make reasonable efforts to complete a draft LAD no later than 80
working days after the end of the TDL year, which is mid-October. A draft LAD must
include:?*

49.1 each QLP’s qualified revenue;
49.2 each QLP’s TDL liability, calculated in accordance with section 85(1)(b); and
49.3 our reasoning, and the methodology we used.

We are required to give public notice of the draft LAD and include in the public
notice the closing date for submissions.?®> The Act provides that the closing date for
submissions cannot be more than 20 working days after the date of public notice.?®

In addition to submissions, we may convene a conference to discuss matters related
to the draft LAD.?” We can invite any person who has a material interest in the draft
LAD to a conference. Conferences are generally reserved for situations where there
would be substantial benefit in direct discussions and engagement with stakeholders
such as where complex issues arise that cannot be adequately dealt with through the
ordinary submission process.

Once we have completed the consultation on a draft LAD (and, if relevant, a revised
draft LAD), we must prepare a final LAD. We are required to make reasonable efforts
to prepare and publish a final LAD no later than 20 working days after the closing
date for submissions on the draft LAD (or if relevant, the revised draft LAD), which
would usually be mid-December.?® The final LAD has the same content requirement
as the draft LAD.?° Our general practice is to also include a summary of any
submissions and any resulting changes to the final LAD.

23
24
25
26
27
28
29

Section 83(2)(b) of the Act.
Section 85 of the Act.
Section 84(1)(b) of the Act.
Section 84(1)(c) of the Act.
Section 86 of the Act.
Section 87(2) of the Act.
Section 88 of the Act.

3923207.1
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Relevant statutory references

53. A list of relevant statutory references can be found in Attachment C.

Methodology and reasoning

Introduction

54.

55.

56.

On 30 June 2020 we published a number of documents on our website to help QLPs
comply with section 83 of the Act. Using the information from section 82 of the Act
and information from last year’s TDL, we published an updated list of QLPs for this
year, the revised specified information templates, revised specified information
instructions, a revised list of relevant statutory references and a list of specified
information. On 30 June 2020 QLPs were notified about these documents and sent
an email containing the links to our website where they could be found.

On 14 August we published a revised version of our specified information
instructions. The revised version amended paragraph 94.2 to remove the
requirement that QLPs who have option of providing an audit report and have a
year-end other than 30 June 2020 must prepare their accounts in accordance with
Tier 1 accounting standards. No other changes were made to the specified
instructions.

Once we received the specified information from the QLPs, we conducted a
compliance review, details of which can be found in paragraphs 122 to 126.

Identifying QLPs for the 2019/20 TDL process

57.

58.

59.

3923207.1

For the 2019/20 TDL process, we reviewed information provided by QLPs as part of
their 2018/19 qualified revenue disclosures as well as information provided under
section 82 of the Act by other liable persons.

On 30 June 2020 we published a list of firms that we had identified as being QLPs for
the purposes of the 2019/20 TDL process. This list is not final and can be amended at
any stage up to the date of publication of the final LAD if we receive information that
uncovers a new QLP.

This list differs from that for 2018/19 LAD as it reflects changes in the New Zealand
market.

59.1 Lightwire and the PlanB group (PlanB, ICONZ, and Solarix) have become
QLPs for the first time;

59.2 Creation of a Voyager group following Voyager’s acquisition of HD Net
and Unlimited Internet;

59.3 Vocus’ purchase of NZ Communications (Stuff Fibre); and

59.4 Creation of an Infratil group following the sale of Vodafone New
Zealand to a consortium comprised of Infratil and Brookfield Asset
Management.
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60. The rest of this section:

60.1 explains our net revenue approach to calculating qualified revenue, which
was adopted for the 2011/12 LAD and continued ever since;

60.2 sets out our reasons for this approach and the accounting practices
supporting its implementation; and

60.3 explains the compliance and assurance process used to ensure the integrity
and accuracy of the information used in the LAD process.

61. To reduce compliance costs, we use an approach to calculating qualified revenue

that:

61.1 relies on information that is readily available across a wide range of firms;

61.2 is applicable across a wide range of firms with varying products, business
models, and reporting capabilities, rather than being designed to meet the
business practices and concerns of any one firm; and

61.3 where possible, relies on common auditable information that QLPs are likely

to keep for other purposes (such as statutory reporting and billing).

62. The approach presented in this section was developed specifically for the LAD
process and should not be taken as guidance for compliance with any other notice,
determination or other requirements we may issue.

Approach to calculating qualified revenue

63. The 2019/20 specified information instructions required QLPs to estimate their
gualified revenue as follows:

63.1

63.2

calculate gross telecommunications services revenue by applying the
directions provided on the inclusion and exclusion of common revenue
streams; 30 and

apply the net revenue assessment method, which assesses a QLP’s
telecommunications revenue and subtracts:

63.2.1 total payments made to other QLPs for telecommunications services

63.2.2 total payments made to non-QLPs for telecommunications services
initially provided by another QLP; and

63.2.3 total revenue received from broadcasting services;3?

30
31

3923207.1

These directions were provided in the form of an attachment, which is Attachment B of this draft LAD.
This is limited to broadcasting revenue that has not been deduced as part of 63.2.1 or 63.2.2.
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63.2.4 the total cost of any non-telecommunications goods and services that
were included in gross telecommunications services revenue.3?

Qualified revenue conventions: net revenue approach

64.

65.

66.

67.

68.

69.

This section sets out the framework we developed to calculate qualified revenue for
the 2011/12 LAD, and that we have continued using, including for the 2019/20 TDL
process, in order to determine the proportion of the TDL payable by each QLP. This
section:

64.1 summarises our reasons for using the net revenue method to calculate the
qualified revenue for each QLP; and

64.2 explains our formula for calculating each QLP’s qualified revenue.

Rationale for choosing the net revenue method

In selecting the method for assessing the relative proportion of the TDL payable by
QLPs for the 2011/12 TDL year, we considered the approach adopted for the
previous TSO regime, changes since the TSO regime, the relative merits of different
approaches, and submissions on our consultation documents.

We chose to adopt the net revenue approach, which had previously been used for
the TSO regime. The net revenue method includes all revenues received by each QLP
after the deduction of payments between QLPs for the sale/provision of
telecommunications services.

We considered that the net revenue method was the appropriate revenue method
because it captures revenues earned by both wholesale and retail service providers,
which is the intention behind the definition of qualified revenue. We also consider
that it avoids double taxation.

The gross revenue method was ruled out because it taxes some revenue streams
twice.33

The retail revenue method was ruled out because a segment of the QLPs would not
contribute to the TDL as this method would not capture revenue for wholesale
service providers.3* In our view this does not reflect the objectives of subpart 2 of
Part 3 of the Act.

32

Revenue from the sale of a non-telecommunications goods or services can only be included in the gross

telecommunications services revenue if the QLP does not have a separately identifiable revenue stream
relating to the sale. Therefore, equipment retailed in bundles must have been sold in a bundle by the QLP
(eg, through its own retail outlets). If equipment is wholesaled unbundled at an arms-length price and
later bundled by an independent retailer, then the QLP must value the sale at the wholesale price (and
treat it as non-telecommunications services revenue).

33

Gross revenue method: includes all relevant revenues received by each liable person, regardless of

whether the revenue is from sales to end-users or not.

34

Retail revenue method: includes only the revenues earned by each liable person from selling services

directly to end-users.

3923207.1
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70. Further details on how we chose the net revenue method can be found in our
2011/12 LAD and previous consultation.3>

Formula to calculate qualified revenue based on the net revenue method

71. Our 2019/20 specified information instructions included a formula setting out how
each QLP should calculate its qualified revenue. The formula is set out in Table 2
below.

72. This formula differs slightly from the 2018/19 TDL as the 2018/19 TDL included a
one-off deduction line to accommodate for the adoption of NZ IFRS 15.

Table 2: Formula to calculate qualified revenue3®

g less  Total payments made to other QLPs Sg
h less  Total payments to non-QLPs for services initially provided by a $h
QLP
i less Broadcasting services revenue Si
i less  Total cost of non-telecommunications good and services $j
included in gross telecommunications services revenue
k Qualified revenue Sk k=f-g-h-i-j

73. In developing the original formula for the 2011/12 LAD, we consulted on how to
treat bundles that include both telecommunications and non-telecommunications
goods and services.3” We also specifically considered the treatment of subsidies and
rebates paid on mobile handsets and tablets.

74.  The next section presents an overview of the position we formed on valuing the non-
telecommunications component of a bundle. Our 2011/12 LAD contains further
explanation of our position and the issues we considered in reaching it.

35 This information is on our website http://www.comcom.govt.nz/regulated-
industries/telecommunications/industry-levy-and-service-obligations/telecommunications-development-
levy-tdl/ . Attachment A of the 2011/12 LAD provides an example to illustrate the differences between
the three possible revenue assessment methods.

Step (e) ‘timing adjustment’ is only required if the company has a statutory year end other than 30 June.
The timing adjustment will typically represent the effect on gross telecommunications revenue from the
statutory accounts and TDL financial year having different year ends and thus relating to different
revenue periods.

For example, Commerce Commission, Establishing the Qualified Revenue Framework for the
Telecommunications Development Levy, 19 October 2012, para 77-97.

36

37

3923207.1
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Qualified revenue conventions: bundles including non-telecommunications services

75.

76.

77.

78.

79.

80.

81.

Allowing for non-telecommunications services revenue when bundled with
telecommunication services

Operators sometimes sell services to consumers in bundles.3® The bundled price is
typically less than the combined prices of purchasing all the products in the bundle
separately.

If telecommunications goods and services and non-telecommunications goods and
services are sold by a QLP in a bundle, the qualified revenue calculation needs to
account for this to ensure that QLPs that offer such bundles are not disadvantaged
compared to QLPs that do not offer bundles. If such allowances were not made the
QLPs that offer bundles would effectively pay the TDL on revenue attributable to the
provision of non-telecommunications goods and services.

Our TDL methodology allows for QLPs to account for bundles by either:

77.1 identifying and excluding the revenue attributable to the non-
telecommunication services (separate revenue approach); or

77.2  if the QLP cannot do this, by subtracting the cost of the non-
telecommunication services (deduction approach).

In practice both the separated revenue and deduction approaches are used by QLPs.
However, the adoption of NZ IFRS 15 has seen more QLPs move towards the
separate revenue approach.

We noted that these approaches are only for TDL purposes to promote consistent
treatment of bundles by QLPs, and do not predetermine our future decisions in other
areas.

Separate revenue approach to valuing the non-telecommunications component of a
bundle

Under the separate revenue approach QLPs separately identify and exclude the value
of the non-telecommunications component of a bundle from its calculation of gross
telecommunications services revenue. In effect the value of the non-
telecommunications service component of the bundle is excluded in the same way as
any non-telecommunications revenue that was not bundled with a
telecommunication service.

We require QLPs to follow the guidance of the NZ IFRS 15 accounting standard to
allocate revenue and associated bundle discounts earned from bundles of
telecommunication services with non-telecommunications goods and services.

38

Bundling refers to a situation where two or more goods are sold together. Most cases that we deal with in
the TDL are mixed bundling, which is where components of the bundle are available on a standalone
basis and available in a bundle. This was noted in Vodafone’s submission on the 2011/12 LAD, Submission
on draft liability allocation determination for the TDL, 5 June 2013, page 1.

3923207.1
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Deduction approach to valuing the non-telecommunications component of a bundle

82.

83.

84.

85.

Under this approach the value of non-telecommunications goods and services sold in
a bundle with telecommunications services should be deducted based on their input
cost. This approach can be used for bundles that include non-telecommunications
goods and services for which we provide specific guidance.

Our 2019/20 specified information instructions included directions on how the QLPs
should calculate the input costs for the different types of non-telecommunications
goods and services. Each approach sought to capture the relevant direct or directly
attributable costs as calculated in accordance with NZ GAAP. These approaches were
designed to promote consistency across QLPs and to tie the cost to readily available
information, such as invoices, to reduce compliance costs.

These information specifications were based on those used in past LAD processes.
For the 2019/20 TDL process we limited the use of the deduction approach to non-
telecommunication goods and services for which our specified information
instructions provided specific guidance. We provided guidance for bundles typically
offered by the telecommunications sector such as telecommunications end-user
equipment (eg, modems, handsets) or services used in conjunction with
telecommunication services (eg, hosting services).

Handset subsidies and rebates

Our 2019/20 specified information instructions only allow deductions for the cost of
non-telecommunications equipment included in bundled sales where the QLP
provided the non-telecommunications equipment to the end customer. Therefore,
rebates (or a value derived from the rebates) paid to indirect channels (independent
retailers such as national electronics shops and franchisees) cannot be deducted
from gross telecommunications revenue.

Other matters: accounting practices

86.

87.

3923207.1

Our 2019/20 specified information instructions required QLPs to estimate their
gualified revenue in accordance with a set of regulatory reporting principles and
several prescribed accounting practices. These provided guidance on issues that we
had identified as requiring further clarity, and sought to ensure that the information
disclosed was sufficiently objective, accurate and reliable for the purposes of the
TDL. These requirements were based on those used in the 2014/15 LAD process.

Reporting principles

Our 2019/20 specified information instructions required QLPs to apply five
overarching reporting principles when preparing the disclosed information under
section 83 of the Act (or via other means). These principles were developed as part
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89.

90.

91.

92.
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of the 2011/12 TDL framework development process and are correctness,
completeness, objectivity, consistency and data retention.3°

July to June financial year

Our 2019/20 specified information instructions required QLPs to provide the
specified information for the TDL year of 1 July 2019 to 30 June 2020.

We included instructions for firms with statutory year ends other than 30 June, on
how to complete the required disclosures. We sought to balance the compliance
costs of making the adjustments, with the need for a reasonable level of accuracy.
For example, the instructions recognised that a QLP may need to make estimates of
the TDL year specific revenue is recognised in. However, the instructions also had
provisions to ensure that these estimates do not result in revenue never being
included as qualified revenue (which would disadvantage other QLPs).

Changes in accounting practices: level of disclosure

Our 2019/20 specified information instructions required QLPs to address the effects
of changes in accounting practices on qualified revenue in their disclosures. This was
included to recognise that QLPs may have valid reasons for changing their accounting
practices, but also to require them to make reasonable efforts to ensure that such
changes do not result in their under reporting their overall qualified revenue.

These requirements included that when a change in accounting practices impacts on
when revenues or costs are recognised, the QLP must make reasonable efforts to
ensure that the affected qualified revenue is disclosed in the year that the change in
accounting policy is made, or failing that in the year when the revenue or cost is first
recognised.

One reason for a QLP to change its accounting practices is that it adopts a new
accounting standard.

Other matters: particular revenue streams

93.

94.

95.

Our 2019/20 specified information instructions included guidance on how QLPs
should classify common types of telecommunications revenue when calculating their
qualified revenue. This guidance is found in Attachment B of this draft LAD and
includes our rationale for including or excluding these revenue streams as qualified
revenue.

The rest of this subsection explains our view on a number of the revenue streams.

Revenue from fibre dedicated to a single-user

Following the High Court judgment in REANNZ vs Commerce Commission we have
revised the qualified revenue status of revenue from fibre dedicated to a single-user.

39
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Refer to Attachment A of this document for the definition of each principle.
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Prior to the 2018/19 TDL, this revenue stream was qualified revenue but its status is
now determined on a case-by-case basis depending on the particular facts of each
case. We will look to provide further guidance on this issue next year when we issue
our specified instructions.

Telecommunications services revenue earned by an interconnected body corporate

Our 2019/20 specified information instructions required telecommunication services
revenue earned (by a body corporate connected to a QLP via section 79) in
conjunction with providing telecommunication goods to be included as qualified
revenue.

This guidance ensures that different corporate structures (eg, having separate
subsidiaries to operate the PTN and retail channels) do not result in material
inconsistencies in the treatment of revenue from providing bundles of
telecommunications goods and services. It also reflects the often close nature of the
sale of telecommunication goods and services. An example would be when an
interconnected consumer electronics retailer sells a mobile handset in a bundle with
mobile calling minutes.

This guidance also covers the treatment of telecommunications services revenue
earned by interconnected bodies corporate both in conjunction with providing
telecommunications goods (eg, mobile phones) and non-telecommunications goods
and services (eg, hotel accommodation). In particular, we do not consider
telecommunications services revenue to be qualified revenue when it is an ancillary
part of providing non-telecommunications goods or services, and the revenues
earned are not material to the interconnected bodies corporates’ overall revenue.

Our 2019/20 specified information instructions included guidance making it explicit

that a QLP’s qualified revenue includes revenue from providing telecommunications
services to interconnected bodies corporate (and other related parties) that do not

report downstream qualified revenue.

This covers situations where a QLP provides services to related parties that:
101.1 consume the services themselves, or

101.2 use it to earn ancillary revenue as part of providing non-telecommunications
goods and services, or

101.3 earn an immaterial amount of downstream telecommunication services
revenue.*

40
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Respective examples of qualified revenue would be a related party that provides consulting services and
buys mobile plans for its own staff, a museum that provides wifi to visitors and downstream revenue that
is earned overseas as part of a mobile bundle that includes international calling.
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This guidance was added to ensure that telecommunications services revenue
resulting from related party transactions is included in gross telecommunication
revenue, while avoiding double counting of revenue streams.

Other matters: particular expenditures

103.

Compli
104.

Fibre network equipment located inside end-user premises

We consider that the cost of some fibre equipment, such as optical network
terminals (ONT) installed inside end-users’ premises, should not be deducted from
qualified revenue. This is because the deduction for the cost of non-
telecommunications goods and services does not apply to goods that form part of a
QLP’s PTN.

ance and assurance

This section discusses the assurance requirements and compliance review relating to
the accuracy of our qualified revenue calculation.

Compliance and assurance for the qualified revenue calculations

105.

106.

107.

108.

3923207.1

For the 2019/20 TDL process, we required QLPs to provide us with one of:

105.1 an assurance report by an independent qualified auditor, providing an
opinion on the TDL disclosed information;

105.2 the statutory audit report if the QLP’s statutory financial statements covered
the full TDL year (ie, year end of 30 June 2020), the QLP had gross
telecommunications services revenue of under $50m and the requirements
detailed in paragraph 114, were met. This threshold also applied to QLPs that
were connected to other QLPs via common ownership by the Crown, or

105.3 the statutory audit report and certification by a director or senior financial
officer if the QLP has a year end other than 30 June 2020, gross
telecommunications services revenue of under S$50m and the requirements
detailed in paragraph 114, were met. This threshold also applied to QLPs that
were connected to other QLPs via common ownership by the Crown.

The Act requires that all information requested under section 83 must be
accompanied by either a report prepared by a qualified auditor in accordance with
auditing and assurance standards as specified by the Commission, or by an
alternative form of assurance as specified by the Commission.

Assurance and statutory audit reports prepared by independent qualified auditors
provide users with a reasonable level of confidence as to the processes used to
prepare information and the reliability of information. An independent auditor is
expected to identify and correct deficiencies in processes and information, and
provide assurance of its reliability.

QLPs’ TDL disclosures typically include information that is not presented in the
statutory financial statements. This is particularly so for larger QLPs that have more
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complex TDL disclosures, such as numerous deductions for payments to other QLPs.
Therefore, most QLPs’ TDL disclosures require additional review to provide
assurance as to the reliability of the disclosed information.

One way to achieve this additional assurance is for the QLP’s auditor to perform
additional work to specifically review the QLP’s TDL disclosures. Auditors will express
their findings from such engagements in the form of an assurance report and are
expected to do so in accordance with relevant auditing and assurance standards. This
approach involved additional audit costs.

Another way to provide assurance is to include information relating to the TDL in the
QLP’s statutory financial statements and accompanying notes. Hence the statutory
audit report should provide some assurance as to the reliability of the TDL related
information that is included in the statutory financial statements and accompanying
notes. This approach involves a trade-off between compliance costs for the QLP and
the scope of the TDL related information that the auditor reviews.

A third approach is to have a director or senior officer of the QLP provide
certification of TDL related information. This approach can be used in conjunction
with assurance from independent auditors (eg, to provide assurance for information
that relates to a time period that was not covered by the auditor’s report).

Assurance report requirements

Most QLPs provided us with an assurance report that was specific to their TDL
disclosures.

The overall scope of these assurance reports was the same as for the 2018/19 TDL
year. As before, these reports were required to be prepared in accordance with
relevant professional auditing standards and to recognise that we and the QLPs’
directors are the intended users of the assurance report.

Alternative approach using statutory audit reports

The 2019/20 TDL specified information instructions provided some QLPs with the
option of providing us with their statutory audit report instead of providing us with a
separate assurance report prepared by an auditor for TDL purposes.

We introduced this approach in the 2013/14 TDL process to address some QLPs’
concerns about compliance costs for smaller QLPs being disproportionately high
relative to the levy paid.*

To ensure that there would be an appropriate level of assurance, we set parameters
for when we would consider that a QLP’s statutory auditor’s report met the
requirements in section 83(1)(b).

41
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For example, Northpower, TDL - submission on draft TDL liability allocation determination for 1 July 2012
to 30 June 2013, 21 November 2013.
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For the 2016/17 TDL specified information instructions we widened the scope for
when a QLP may rely on its statutory audit report for the TDL by increasing the cap
on telecommunications services revenue where a QLP need not provide an
assurance report by an independent qualified auditor from $20M to S50M. This
reflects the changing dynamics of QLP size, that the alternative approach was
successful in previous TDL years. In terms of the overall TDL, a QLP earning up to
S50M revenue also only represents less than 1% of the total telecommunications
market by revenue.

We also expanded the alternative approach available to QLPs with a year end other
than 30 June and in particular those with a 31 March year end. This revision reflects
that 31 March is a common year end for New Zealand based firms.

The criteria for the alternative approach included that:
119.1 the QLP had an unqualified audit opinion;*?

119.2 the QLP had gross telecommunications services revenue of under S50m in the
2019/20 TDL year;

119.3 the QLP will make the auditor available to us to answer questions relating to
the specified information (if required);

119.4 the statutory financial statements or the notes to the statutory financial
statements separately disclose:

119.4.1 the QLP’s gross telecommunications services revenue;* and

119.4.2 any deduction from gross telecommunications services
revenue that is disclosed in Template 1 and that exceeds 1% of
the QLP’s gross telecommunications services revenue;*

If the QLP had a year end other than 30 June 2020, and wished to use the alternative
approach, the following additional requirements applied:

120.1 the QLP’s statutory financial statements cover at least 263 days of the
2019/20 TDL year (this includes 31 March 2020 year ends); and

42

43

44

The requirements for an unqualified statutory audit report was that the audit opinion states that QLP’s
statutory financial present fairly, in all material respects, (or give a true and fair view of) the financial
position of the QLP as at 30 June 2020, and (of) its financial performance and its cash flows for the year
ending 30 June 2020 in accordance with (the applicable financial framework) (or an equivalent level of
assurance).

Where gross telecommunications services revenue is earned by interconnected bodies corporate that
prepare their own statutory financial statements, it may be disclosed in the statutory financial statements
either as a consolidated value or as bodies corporate specific values in the individual statutory financial
statements.

This applies to total payments made to other QLPs; total payments made to non-QLPs for services initially
provided by a QLP; and total cost of non-telecommunications goods and services included in gross
telecommunications services revenue.

3923207.1



30

120.2 The QLP provides a certification in respect of the QLP’s specified information
that must be signed by a director or chief financial officer (CFO) (or equivalent
senior financial officer).

121. The following section outlines the compliance review that we conducted during the
2019/20 LAD process.

Our compliance review

122. We reviewed all information received from QLPs under section 83 for compliance
with our specified information instructions. This included checking the disclosures for
completeness, the reasonableness of the information provided, and the consistency
of how different QLPs addressed comparable issues.

123. Our review identified several issues, which we have raised with the relevant QLPs.
These issues were technical in nature, relating to the specifics of the individual QLPs,
and therefore did not require consultation. In most cases the QLP provided us with a
satisfactory explanation or additional information when requested. As noted in
paragraph 124 below, we expect any outstanding information to be provided before
we prepare the final LAD.

124. We are still awaiting statutory accounts from two QLPs due to their statutory
accounts being finalised after the TDL disclosure due date. Our specified information
instructions require all financial statements that the QLP is required to register under
the Financial Reporting Act 2013 or is required to send to shareholders under the
Companies Act 1993 (if any), for the 1 July 2019 to 30 June 2020 period.*> Section
10(1) of the Financial Reporting Act requires financial statements to be completed
within 5 months of the balance date, which is by the end of November for the usual
30 June balance date.

125. We have considered the impact of Covid-19 on the outstanding statutory accounts,
as noted in paragraph 124 above, and have engaged with the relevant QLPs on this
matter. We do not think there are reasons to expect a delay to our receipt of these
statutory accounts. If Covid-19 impacts a QLP’s ability to provide their statutory
accounts, we expect them to tell us and explain the reasons for a delay.

126. All QLPs are responsible for ensuring that they comply with section 83. If we identify
a likely breach of section 83, we must consider the appropriate enforcement
response. Where we identify non-compliance, we also expect QLPs to rectify the
non-compliance.

127. The Commission uses enforcement criteria to assist in deciding whether to take
enforcement action in response to a statutory contravention and to assist it in

4 Commerce Commission. “List of Specified Information and Assurance Report required under Section 83 of

the Telecommunications Act 2001” 29 June 2017 at [3.1].
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deciding what enforcement action to take.*®4” The Commission’s enforcement
criteria are:

127.1 Extent of detriment;
127.2 Seriousness of conduct; and
127.3 Public interest.
128. Our enforcement options include:
128.1 Compliance advice letter;
128.2 Issuing a warning letter;
128.3 Issuing an infringement notice incorporating a pecuniary penalty; or
128.4 Taking Court proceeding seeking a financial penalty.

Allocation of levy

129. The proportion of the TDL required to be paid by each QLP is determined by its share
of the total qualified revenue earned by all QLPs for the TDL period.

130. In accordance with section 85(a) and (b) of the Act, Table 3 shows the qualified
revenue amounts that we have determined, and the amount of the TDL payable by
each liable person.

4 The Commission’s enforcement criteria are set out at https://comcom.govt.nz/about-us/our-policies-and-

guidelines/investigations-and-enforcement/enforcement-criteria
The Commission must also take into account the matters listed in section 156C when making an
enforcement decision.

47
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Table 3: Levy allocation

iee % of industry Amount of TDL to
Qualified revenue ipe
QLP qualified revenue pay ($)
Sparkt $1,423,542,277 33.84% $3,383,945.82
Vodafone? $1,110,439,943 26.40% $2,639,660.70
Chorus $886,490,454 21.07% $2,107,303.53
2degrees $366,868,600 8.72% $872,094.55
Vocus $123,257,325 2.93% $292,998.75
Ultrafast Fibre** $82,757,849 1.97% $196,726.21
Enable Networks** $67,728,000 1.61% $160,998.30
Trustpower” $33,325,710 0.79% $79,219.56
Kordia** $23,928,261 0.57% $56,880.60
Vital $20,263,000 0.48% $48,167.80
Vector $16,839,000 0.40% $40,028.50
Northpower** $11,024,838 0.26% $26,207.48
Lightwire $10,218,000 0.24% $24,289.52
Voyager 58,628,915 0.21% $20,512.06
NowT $7,559,340 0.18% $17,969.54
Plan B $5,735,056 0.14% $13,632.98
My Republic $5,646,000 0.13% $13,421.28
Transpower** $2,500,000 0.06% $5,942.83
Total Industry $4,206,752,569 100.00% $10,000,000

*A firm with telecommunications over the $10m minimum telecommunications revenue threshold for inclusion may have

a reported qualified revenue of under $10m due to adjustments.

** Section 79 of the Act requires us to treat these Crown companies as one QLP when assessing who is required to
contribute to the TDL, including whether their combined qualified revenue exceeds the $10m telecommunications
revenue threshold. However, they provided separate disclosures, so their TDL allocations are shown separately.

T Section 79 of the Act requires us to treat these Spark Group companies (Spark and Now) as one QLP when assessing
who is required to contribute to the TDL, including whether their combined qualified revenue exceeds the $10m
telecommunications revenue threshold. However, they provided separate disclosures, so their TDL allocations are shown

separately.

A Section 79 of the Act requires us to treat these majority Infratil owned companies (Vodafone and Trustpower) as

one QLP when assessing who is required to contribute to the TDL, including whether their combined qualified revenue
exceeds the $10m telecommunications revenue threshold. However, they provided separate disclosures, so their TDL
allocations are shown separately.
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Attachment A - 2019/20 TDL Specified Information and Assurance Report
Instructions

Introduction and interpretation

Introduction

1.

3923207.1

These instructions provide guidance for parties seeking to comply with the
information disclosure requirements under section 83 of the Telecommunications
Act 2001 (Act).

Each year the Commerce Commission (Commission) identifies a group of
telecommunications service providers (TSPs) who meet the criteria set out in subpart
2 of Part 3 of the Act and are therefore liable to pay a portion of the annual
Telecommunications Development Levy (TDL). We refer to such TSPs as qualifying
liable persons (QLPs).

In order to meet the QLP criteria a TSP must:

3.1 provide a telecommunications service in New Zealand by means of operating
a component of a Public Telecommunications Network (PTN); and

3.2 have earned at least $10 million gross telecommunications services revenue
in the year preceding the TDL year under review by means of its PTN, or by
means that rely primarily on the existence of its or any other PTN, including
such revenue of any bodies corporate that were connected to it in any of the
ways described in section 79(1)(a) to (e) of the Act (interconnected bodies
corporate).

The list of QLPs for the 2019/20 TDL year is based on information provided to date
and is available on our website. The list is not final, and may be reviewed and
updated if required.

Section 83 of the Act requires QLPs to produce information for purposes of the
Commission’s liability allocation determination. Under section 83(1)(a), the
Commission may specify the information it needs for the purpose of enabling it to
make its determination in accordance with section 88(a) of the Act. Under section
83(1), the specified information is due 60 working days after the end of a TDL year
(around the 20th of September). Each QLP is required to provide us with specified
information to enable us to determine its qualified revenue for the TDL year under
review as required by section 88(a). We use this information less a few important
deductions (identified by these instructions) to determine the QLP’s net qualified
revenue. This net qualified revenue is then used to allocate the TDL in accordance
with section 88(b) of the Act. We refer to this information as “specified information”
and to this process as “the qualified revenue information disclosure process”.

4

These instructions provide guidance on what the specified information required
under section 83(1)(a) includes and how it is to be presented.
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Along with these instructions and the list of QLPs, a set of templates and relevant
statutory references are available on our website. We require QLPs to use the
templates specific to the 2019/20 TDL year as these materials have been designed to
meet our requirements. Specific instructions for using the templates are provided in
this document. QLPs are reminded not to modify the formulas in the templates as
this could result in errors.

Under section 83(1)(b), QLPs are also required to provide us with a report on the
specified information by an auditor or an alternative form of assurance as specified
by us. These instructions also explain when we will consider that the requirements in
section 83(1)(b) have been met.

Interpretation

9.

10.

11.

12.

13.

Specified information includes all information used to identify a QLP’s qualified
revenue.

Unless the context otherwise requires, QLP includes all interconnected bodies
corporate.

PTN means a PTN in New Zealand, as defined in section 5 of the Act. The definition of
a PTN is further discussed from paragraph 22-28 below.

Qualified revenue is the amount of revenue that, during the 2019/20 financial year
(1 July to 30 June), the QLP received from supplying all or any of the following:

12.1 telecommunications services by means of its public telecommunications
network (PTN); and/or

12.2 telecommunications services by means that rely primarily on the existence of
its PTN or any other PTN.

Qualified revenue excludes:

13.1 any amount paid by the Crown to a QLP as compensation for the cost of
complying with a TSO instrument that contains a specified amount. This type
of revenue is expressly excluded in the definition of qualified revenue in
section 5 of the Act;

13.2 non-telecommunications services revenue (such as IT services);

13.3 any amount of revenue received in relation to a broadcasting service that is
supplied to end-users free of charge (as explained at paragraphs 32-34
below);*® and

13.4 any amount of broadcasting service revenue that is received before
1 July 2020 (as explained at paragraphs 32-34 below).*®

48
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Section 85A (1)(a) of the Telecommunications (New Regulatory Framework) Amendment Act.



14.

15.

16.

17.

18.

35

To avoid double counting of telecommunications revenue and to ensure comparable
treatment between different business models (eg, integrated provider vs wholesaler
and retailer model), payments for telecommunications services between QLPs (and
in some specific circumstances payments to non-QLPs for telecommunications
services purchased from another QLP) are able to be deducted when calculating
qualified revenue.

Telecommunications services (as defined in section 5 of the Act) for TDL purposes
mean only services (rather than goods, equipment and facilities), because goods,
equipment and facilities cannot be supplied by means of a PTN or by means that rely
primarily on the existence of a PTN.

All specified information used to identify qualified revenue must be calculated on an
accruals basis.

For the purpose of these instructions, ‘end-user equipment’:

17.1 means any or all handsets, USB modems, WiFi modems, PABX and other end-
user equipment that have the primary function of connecting to
telecommunications services; and

17.2 does not mean:

17.2.1 equipment that is located inside the end-user’s premises but which
forms part of a QLP’s PTN, such as optical network terminals (ONT)
installed inside the end-users’ premises; and external termination
points (ETPs) and internal termination points (ITPs) that are part of a
QLP’s PTN; or

17.2.2 television sets, gaming consoles, alarm systems, photocopiers, and
other consumer and office equipment that have a primary function
other than connecting to telecommunication services.

For the purposes of these instructions, an auditor means, in relation to any
information, a person who:

18.1 is qualified for appointment as an auditor under the Companies Act 1993 (or
successor legislation), or is an auditor appointed by the Auditor-General;

18.2 has no relationship with, or interest in, the QLP that is likely to involve the
person in a conflict of interest;

18.3 has not assisted with the compilation of the information or provided advice
or opinions (other than in relation to audit reports or in respect of the
interpretation of this determination) on the methodologies or processes used
in compiling the information; and

49
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Section 85A (1)(b) of the Telecommunications (New Regulatory Framework) Amendment Act.
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18.4 is not associated with nor directed by any person who has provided any such
assistance, advice, or opinion.

Operational changes for QLPs

19.

20.

21.

22.

The Commission acknowledges that there will be situations where a QLP may cease
trading during a financial year, cease to operate the telecommunications component
of its business, or dispose of assets used to generate qualified revenue.

If a QLP ceased trading or operating a component of a PTN in the 2019/20 financial
year, it will generally continue to have liability for the TDL in that year. This is
because the QLP would have met the qualifying criteria in the preceding financial
year, and will have some qualified revenue for the 2019/20 year.

Should a QLP dispose of all its assets that it used to generate qualified revenue to a
non-liable person, then the acquirer would assume responsibility for the TDL and
must pay the amount of the TDL resulting from the revenue associated with those
assets as required by section 81A of the Act. Hence the acquirer of these assets must
provide to the Commission the completed TDL schedules, assurance report or audit
report and other information required under Section 83 of the Act.

If a QLP only disposed of some of these assets to a non-liable person, then both the
QLP and the non-liable person may have responsibilities for the 2019/20 TDL, such as
providing the Commission with the specified information required under Section 83
of the Act. Section 81A of the Act provides guidance for the non-liable person
acquiring the assets.

Telecommunications (New Regulatory Framework) Amendment Act 2018

23.

3923207.1

The relevant parts of the Telecommunications (New Regulatory Framework)
Amendment Act 2018 (Amendment Act) came into force on 13 November 2018. The
Amendment Act, among other things, removed the exclusion of broadcasting from
the definition of “telecommunication” in section 5 of the Telecommunications Act
2001. The definition of “telecommunication” is now:

telecommunication means the conveyance by electromagnetic means from one device to another of
any encrypted or non-encrypted sign, signal, impulse, writing, image, sound, instruction, information,
or intelligence of any nature, whether for the information of any person using the device or not
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Broadcasting transmission may therefore be included within the definition of
“telecommunication”, provided the particular means of broadcasting transmission
falls within the definition of “telecommunication”. It follows that revenue earned
from the provision of broadcasting transmission services (provided they fall within
the definition of “telecommunication”) is relevant to:

24.1 determining whether a personis a QLP; and

24.2  determining a QLP’s qualified revenue.

Determining whether a person is a QLP

25.

Because “telecommunication” may now include broadcasting transmission, revenue
earned from broadcasting transmission may be relevant to determining whether a
person is a “liable person” and is a QLP. Figure 1 on page 7 below summarises how
the relevant provisions of the Amendment Act impact the treatment of broadcasting
transmission revenue.

Determining a QLP’s qualified revenue

26.

27.

28.

29.

Under section 85A of the Act (which was inserted by the Amendment Act), qualified
revenue must exclude:

26.1 revenue received “in relation to a broadcasting service that is supplied to
end-users free of charge (for example, revenue derived from a free-to-air
radio or television service)”; and

26.2 revenue “received before 1 July 2020 by a liable person in relation to any
other broadcasting service”.

“Broadcasting” is defined as follows:*°

broadcasting means any transmission of programmes, whether or not encrypted, by radio waves or
other means of telecommunication for reception by the public by means of broadcasting receiving
apparatus but does not include any such transmission of programmes—

(a) made on the demand of a particular person for reception only by that person; or
(b) made solely for performance or display in a public place

This means that a liable person’s revenue received from a broadcasting service in the
2019/20 TDL year will not be qualified revenue. Furthermore, revenue earned from a
“broadcasting service that is supplied to end-users free of charge” will, absent of
future changes to the Act, never be qualified revenue for the TDL.

Accordingly, broadcasting revenue is treated as legitimate deduction from
telecommunications revenue (step j) in the 2019/20 TDL.

50

Broadcasting is defined in section 5 of the Act by reference to section 2(1) of the Broadcasting Act 1989.

3923207.1
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Figure 1: Treatment of broadcasting revenue

1Jul. 18 -12 Nov. 18 13 Nov. 18 - 30 Jun. 19
Period A Period B
| |

Broadcasting revenue is
non-telecommunications
revenue

Broadcasting revenue is telecommunications
revenue but is excluded from qualified revenue

Broadcasting revenue is non-telecommunications revenue

2017/18

1July 2017 30 June 2018 30 June 2019

Broadcasting revenue is telecommunications revenue. Only broadcasting revenue
Broadcasting revenue is telecommunications revenue but is excluded from received in relation to ‘free-to-air’ services is excluded from qualified revenue. All
qualified revenue other broadcasting revenue is qualified revenue.

' 2019/20 _

1July 2019 30 June 2020 .
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Instructions for preparing specified information to identify a qualifying
liable person’s qualified revenue for purposes of the Telecommunications
Development Levy

Disclosure principles

30.

Except where otherwise expressly provided, all information provided to the
Commission in accordance with these instructions must be prepared in
accordance with the following principles.

30.1

30.2

30.3

304

30.5

Correct: the information has been prepared by the QLP in all material
respects in accordance with these instructions, and disclosure must occur
in accordance with New Zealand generally accepted accounting practice
(NZ GAAP).

Complete: the QLP has provided all the information requested, in an
appropriate format.

Objective: the QLP must apply regulatory reporting processes which are
objectively justifiable and reasonable. These processes, any changes to
them, and any supporting assumptions or data must be documented in
such a way that an informed reader can easily judge their
reasonableness.

Consistent: the QLP must treat similar types of information consistently,
both within a reporting year and from year to year.

Data retention: the QLP must retain copies of all documentation detailing
the processes related to information disclosed for seven years.

Instructions for completing the templates

Template 1: Consolidated return & qualified revenue calculation

31.

Template 1 requires the QLP to:

31.1

31.2

provide information about whether the disclosure is a consolidated
return which applies to more than one QLP and/or includes bodies
corporate that earned qualified revenue and were connected to the QLP
via section 79; and

provide a calculation of the QLP’s qualified revenue for the 2019/2020
financial year.

Template 1a: Consolidated return

32.

3923207.1

Under the heading 1a: Consolidated return for section 79 purposes, the QLP is
required to identify in the drop-down box, if it is filing a consolidated return. If
so, the QLP must list which parties are included in the consolidated

return. Section 79 identifies when two or more bodies corporate are required to
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be treated as one person.”>2The List of QLPs (on our website) indicates
whether the QLP includes interconnected bodies corporate, and if so who such
bodies are.

Template 1b: Qualified revenue

33.

34.

35.

36.

To calculate its estimate of qualified revenue, the QLP must first calculate its
gross telecommunications services revenue. This is the QLP’s operating revenue:

331

33.2

less any non-telecommunications services revenue;

allowing for any timing adjustments which arise should the QLP have a
statutory year end which differs from the financial year ending
30 June 2020 that is used for calculating qualified revenue.

The QLP must then deduct the following items from the gross
telecommunications services revenue total:

34.1

34.2

34.3

344

the total of any payments made to other QLPs (which is calculated in
Template 2);

the total of any payments made to non-QLPs for services initially
provided by a QLP (which is calculated in Template 3);

the total revenue received from broadcasting service activities;>® and

in specified circumstances, the cost of any non-telecommunications
goods and services (eg, handsets in discounted bundles with
telecommunications services) for which the revenue is included in gross
telecommunications services revenue.

The QLP’s qualified revenue for the 2019/20 financial year is calculated in
accordance with the formulas in Template 1, which are summarised in Table 1.

Table 1 is provided to assist the QLP calculate its qualified revenue and as such,
is for information and explanation purposes only. The information required to be
provided to the Commission is that set out in Template 1.

51

For example, section 79(1)(e) of the Act provides that any two or more bodies corporate must be

treated as one person if a third person owns or controls shares in each of them that carry the right
to exercise, or control the exercise of, 20% or more of the voting power at meetings of each of them.

52

Crown owned entities may each provide the specified information specific to their entity (and any

subsidiaries or like). This approach is to facilitate lower compliance costs and recognises how entities
linked via common ownership by the Crown operate.
53 This is limited to broadcasting revenue that has not been deducted as part of 34.1 or 34.2.

3923207.1
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Table 1: Calculating qualified revenue

g less Total payments made to other QLPs Sg
h less  Total payments to non-QLPs for services initially provided by a sh
QLp
i less Broadcasting services revenue Si
j less  Total cost of non-telecommunications good and services $j
included in gross telecommunications services revenue
k Qualified revenue Sk k=f-g-h-i-j

Calculating gross telecommunications services revenue

37.  To calculate the gross telecommunications services revenue (step f), the QLP
must, amongst others, identify the following features.

37.1 Instep (a), the operating revenue as per the relevant statutory financial
statements being the QLP’s most recent statutory financial statements
(or equivalent information if the QLP does not publish statutory financial
statements) that have the greatest overlap with the financial year ending
30 June 2020. For a QLP with a 31 December year end, the operating
revenue is determined for the period ending 31 December 2019.

37.2 Instep (d), the value of total non-telecommunications services revenue is
the sum of the disaggregated major non-telecommunications revenue
streams individually disclosed in step (b) under the heading ‘non-
telecommunications services revenue (if any)’, and the value of any other
revenue streams that are disclosed in aggregate in step (c) as ‘other non-
telecommunications services revenue’. These are calculated in the
following manner.

37.2.1 Under the heading, ‘non-telecommunications services revenue’,
the QLP must disclose each of its major disaggregated non-
telecommunications revenue streams. >* When the information is
reasonably available and appropriate, the QLP must use the

5% In subtracting any non-telecommunications services revenue, QLPs must consider the treatment of
revenue from providing telecommunications services to non-liable persons that are interconnected
bodies corporate (or other related parties). Refer to page 6 of Attachment A for further details.

3923207.1
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39.

37.2.2

37.2.3

42

revenue types listed in Attachment A of these instructions.>> If this
information is not readily available, then the QLP must provide
sufficient detail so that an informed reader can reasonably
identify the major activities that generate the non-
telecommunications services revenue.

Under the heading, ‘other non-telecommunications services
revenue’ the QLP may disclose the non-telecommunications
services revenue earned from minor activities as a combined
value. This value must not exceed 2.5% of the QLP’s operating
revenue as disclosed in step (a).”®

The values deducted for non-telecommunications services
revenue must:

(a) be consistent with those used in calculating operating
revenue as per the relevant statutory financial statements,
unless specially covered by paragraph 37.2.3(b); and

(b) be calculated in accordance with NZ IFRS 15, if the non-
telecommunications services revenue was earned from a
bundle that included telecommunication services.

Step (e), the ‘timing adjustment’, is only required if the QLP has a statutory year
end other than 30 June. This allows the QLP to make adjustments for the effect
of both:

38.1

38.2

the statutory financial statements reporting operating revenue for a
different period than the TDL financial year ending 30 June, and

estimates of when revenues and costs should be recognised for TDL
purposes.

If the timing adjustment results in either an increase or decrease in gross
telecommunications services revenue, it should have a corresponding positive or
negative value.

55 Such as revenue derived from outside New Zealand, revenue earned from the standalone sales of
handsets and other end-user equipment, and revenue earned from non-telecommunications
products that were not bundled with telecommunications services.

56 The option of disclosing revenue earned from these minor activities as a combined ‘other’ value,
rather than separate line items, is provided to reduce the company’s compliance costs. The 2.5%
threshold exists to provide transparency in the calculation.

3923207.1
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41.

42.

43.

Deduct

44,

43

The timing adjustment will typically represent the effect on gross
telecommunications revenue of differences in the revenue periods under the
statutory financial statements and the TDL financial year.>” It may also include
some of the adjustments relating to past assumptions about timing, which were
made in accordance with paragraph 38.2, which relate to:

40.1 estimates of gross telecommunications services revenue (step (f));
40.2 total payments made to other QLPs (step (g));

40.3 total payments made to non-QLPs for services initially provided by a QLP
(step (h));

40.4 broadcasting services revenue (step(i)); and

40.5 total cost of non-telecommunications goods and services included in
gross telecommunications services revenue (step (j)).>®

Step (i), ‘broadcasting services revenue’ deducts broadcasting revenue from
gross telecommunications service revenue. Only broadcasting revenue that has
not been deducted in step (g) or (h) may be deducted in step (i).

The QLP must provide explanations of any material differences between the
revenue disclosed in the most recent statutory financial statements and the
revenue disclosed in Template 1, that are not due to the timing adjustment in
step (e).

If the QLP does not have separate statutory financial statements, it must disclose
the total audited revenue of its business for the financial year and reconcile this
to the gross telecommunications services revenue disclosed in step (f).

ing the cost of non-telecommunications goods and services

If revenue from non-telecommunications goods and services can be identified
separately it must be deducted at step (b).

57 For
rev
tim

58 For

example, if a QLP with a 31 March year end earned $10m more telecommunications services
enue in the quarter ending 30 June 2020 than it did in the quarter ending 30 June 2019, the

ing adjustment would be $10m.

example, if a QLP, with a March year end, in its TDL year 1 templates assumed that the revenue

from a shipment of handsets sold in April was included in the March statutory financial statements,
later recognises the sale as an April transaction, could address this as a timing adjustment in TDL
year 2. Whether this effect is disclosed as a timing adjustment or addressed elsewhere on template

1d

3923207.1

epends on how the QLP calculates the values in template 1.



45.

46.
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However, the Commission will permit a QLP to deduct the cost of purchasing
non-telecommunications goods and services at step (j) if:

45.1

45.2

45.3

the revenue from these non-telecommunications goods and services is
not reasonably identifiable (such as when they are sold in a discounted
bundle with telecommunications services).

the associated revenue is included in the gross telecommunications
services revenue total at step (f). Typically, this means the entire revenue
value of the bundle is included in the total at step (f).

the goods or services fall into one the categories listed below and the
cost is calculated in the following manner:

45.3.1 for end-user equipment that was sourced in New Zealand, the
direct cost paid to the external supplier(s) in accordance with NZ
GAAP.

45.3.2 for end-user equipment that was sourced outside New Zealand,
the direct cost paid to the external supplier(s) in accordance with
NZ GAAP, plus direct freight costs and customs duties.

45.3.3 for music on-demand, video on-demand content and similar
services, the direct cost paid to the external supplier(s) in
accordance with NZ GAAP.

45.3.4 for other non-telecommunications goods and services that were
sold as part of a bundle with telecommunications services, and
which have a primary function related to the provision of or
connection to a telecommunication service, the directly
attributable costs in accordance with NZ GAAP. This category is
likely to include accessories (eg, cables), installation work, and
maintenance services relating to end-user equipment.

For the avoidance of doubt, in step (j) the cost of non-telecommunications goods
and services:

46.1

46.2

can only be deducted at this point if the associated revenue could not
reasonably have been identified and deducted as non-
telecommunications services revenue at step (b);

can only be deducted if the associated revenue was included in the QLP’s
gross telecommunications services revenue;



46.3

46.4

46.5

45

must not include any allocation of corporate overhead, charges for the
cost of capital, or mark up for indirect costs;>°

for end-user equipment and other non-telecommunications goods
specifically, can only be deducted if at the time when the associated
revenue transaction occurred, the QLP had legal ownership of the goods;
and

for end-user equipment and other non-telecommunications goods
specifically, cannot be the price charged by a party (eg, retailer) who had
purchased the same good in a previous transaction from the QLP; if the
QLP had repurchased the good from such a party, then the revenue from
the first sale must be fully reversed in calculating gross
telecommunications revenue, and the cost of the non-
telecommunications good must be set at the original cost the QLP
incurred in acquiring it as allowed under paragraphs 45.3.1 and 45.3.2.

Changes in accounting practices and the treatment of estimates

47.

48.

49.

In calculating qualified revenue, the QLP must make reasonable efforts to ensure
that the reported value of its qualified revenue is accurate both within a year
and in aggregate across years. This includes, but is not limited to:

47.1

47.2

when a change in accounting practices impacts on when revenues or
costs are recognised, the QLP must make reasonable efforts to ensure
that the affected qualified revenue is disclosed in the year that the
change in accounting policy is made (if the change requires this or the
change would result in under reporting), or failing that in the year when
the revenue or cost is first recognised; and

when a QLP with a statutory year end other than 30 June makes
estimates as to which of two TDL financial years an item of revenue (or
cost) should be recognised in, then the QLP must make reasonable efforts
to ensure that a revenue (or cost) item, if not recognised in the first of
the two TDL financial years, is recognised in the later of the two TDL
financial years, regardless of how it is recognised for other purposes.

For the avoidance of doubt paragraph 47.1 applies to, but is not limited to,
NZ IFRS 15.

For the avoidance of doubt, paragraph 47.2 may result in the timing recognition
of revenue or input costs for TDL purposes being different to that used for
statutory reporting under NZ GAAP or other reporting requirements.
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Template 2: Payments made to other QLPs

50.

51.

52.

This template requires the QLP to disclose the total amount payable to other
QLPs that is being deducted in accordance with these instructions for the
2019/20 financial year.

Amounts payable to each of the QLPs to whom payments are made must be
disclosed separately. In doing so the name of each of the other QLPs must be
selected from the pull-down menu in the column “Other QLPs”.

Deductions are only permitted when the telecommunications services acquired
were used by the QLP to provide telecommunications services to its own
customers in New Zealand.

Template 3: Payments made to non-QLPs for services originally purchased from a QLP

53.

54.

55.

56.

57.

3923207.1

The QLP can deduct payments made to a non-QLP for telecommunications
services, but only if that non-QLP is acting as an intermediary for another QLP, ie,
payments to a non-QLP for the provision of telecommunications services that
the non-QLP purchased from another QLP.

The intention of this exception is to deal with situations where a non-QLP is
effectively acting as an intermediary between a liable upstream provider and a
liable downstream provider of telecommunications services. This is likely to be
rare and the Commission needs to be convinced that any deduction claimed is
genuine.

Again, deductions are only permitted when the telecommunications services
acquired were used by the QLP to provide telecommunications services to its
own customers in New Zealand.

Template 3 requires the QLP to disclose details about payments claimed in
Template 1 (step (h)) as a deduction for payments made to non-QLPs for services
originally purchased from another QLP in the 2019/20 financial year.

To claim a deduction in Template 3, the QLP is required to provide:
57.1 the name of the non-QLP(s) from whom it purchased the services;

57.2 the QLP(s) the non-QLP(s) purchased the services from originally. The
name of the QLP(s) must be selected from the pull-down menu;

57.3 adescription of the service(s) provided; and

57.4 the value of transaction(s) and the allocated value of the payments
deducted from the qualified revenue.
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58. Any allocations are to be calculated in accordance with the principles in
paragraph 30. The value of transactions(s) should reconcile to invoices and must
include both the allocated value deducted for TDL qualified revenue and non-
deductible amounts (such as payments for non-telecommunications services).

Template 4: Information for bodies corporate that earned qualified revenue and were
connected to liable persons via section 79

Background

59. This template requires the QLP to disclose whether or not it is connected to one
or more bodies corporate that earned qualified revenue, and if so to provide
further details.

60. Section 79(1) of the Act provides that two or more bodies corporate must be
treated as one person, for purposes of the TDL, if:

(a) one of them is a body corporate of which the others are
subsidiaries; or

(b) all of them are subsidiaries of the same body corporate; or

(c) all of them are associates of each other; or

(d) one of them owns or controls shares that in the aggregate carry
the right to exercise, or control the exercise of, 20% or more of the
voting power at meetings of the others; or

(e) a third person owns or controls shares in each of them that carry
the right to exercise, or control the exercise of, 20% or more of the
voting power at meetings of each of them.

61. Section 79(2) provides that for the purposes of section 79(1)(c) a body corporate
is an associate of another if that body corporate is able, whether directly or
indirectly, to exert a substantial degree of influence over the activities of the
other.

62. If a body corporate is connected via section 79 to a QLP and that body corporate
earned qualified revenue, then that revenue must be included in the qualified
revenue disclosures irrespective of whether the connected body corporate is, or
is not, itself a liable person.

Assessing any connected body corporate’s qualified revenue

63. The QLP should consider if any of the provisions of section 79(1) apply and, if it is
connected to another body corporate, whether such body corporate earns
qualified revenue.

64. If a body corporate connected to a QLP via section 79(1) earns revenue from
telecommunications services that is ancillary to providing other goods or
services and that revenue is not material to its overall revenue, then that
revenue is not qualified revenue. For example, if the body corporate is a hotel

3923207.1
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that earns some ancillary revenue from providing telecommunications services
to guests.

65. If, for the QLP, there were no bodies corporate connected via section 79, or if
such connected bodies corporate did not earn qualified revenue, then for
Template 4, the QLP is only required to answer the question in section 4a (by
answering ‘no’ in the white input cell). Otherwise the QLP must answer ‘yes’ in
section 4a and complete section 4b.

If a body corporate is connected to multiple QLPs

66. If the QLP is connected via section 79 to bodies corporate that earn qualified
revenue, then the QLP should consider if one or more of those bodies corporate
is also connected to another QLP. In that case then:

66.1 generally only one of the QLPs must provide further specified information
for each body corporate (eg, including the connected body corporate’s
gualified revenue in its estimation of group qualified revenue in
Template 1).

66.2 the other connected QLP(s) must declare the connection by answering
“yes” in section 4a and providing further details in section 4b of Template
4.

67. Therefore, the QLP may need to agree with other QLPs connected to the same
bodies corporate on who will provide further specified information for such
bodies. This will include determining who is responsible for disclosing financial
information (such as templates 1 to 3) about the bodies corporate.

68. If the investment by one QLP in another body corporate connected via section
79 is passive in nature there may be governance issues that limit access to
information. This means that even when both parties earn qualified revenue
they may prefer not to consolidate their specified information. In this situation
the parties may complete templates 1 to 3 as separate QLPs; and note that they
are connected in section 4b of Template 4. Both parties will have to provide an
assurance or audit report as detailed on page 52.

69. In the case of QLPs who are connected to other QLPs via common ownership by
the Crown, they may complete templates 1 to 3 as separate QLPs; and note that
they are connected to the other Crown owned QLPs via section 79, in section 4b
of Template 4 with the entry ‘Other Crown owned QLP(s)’ in the first column of
the table.

The qualified revenue status of common revenue streams

70. In general, telecommunications services can be divided into two groups; voice
services and data services (although there is a trend to voice being delivered
over the data network). This reflects the definition of the network these services
are to be provided over. PTN is defined in the Act as meaning “a network used or
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intended to be used, in whole or in part, by the public for the purposes of
telecommunication” including a public switched telephone network (PSTN) and a
public data network (PDN).

Voice services are generally those services provided over a PSTN, and what is
captured in this category is largely unchanged from the previous TSO cost
allocation processes. Common types of voice-based telecommunication services
include:

71.1 local and residential telephone services;
71.2 long distance direct dial and toll calls; and
71.3 calling cards.

Data services are generally those services provided over a PDN. Common types
of data-based telecommunications services include:

72.1 fibre broadband services;
72.2 business data services; and

72.3 xDSL services, naked digital subscriber line (DSL) services and services
provided using an unbundled copper local loop (UCLL).

Further information on the qualified revenue status of common types of voice
and data telecommunications services is provided in Attachment A.

What does not constitute qualified revenue for the purposes of these qualified revenue
instructions?

74.

75.

76.

77.

78.

Revenue earned from international transit arrangements for calls neither
originating nor terminating in New Zealand is not qualified revenue.

Revenue earned from the provision of end-user equipment (including handsets
discounted or otherwise) is not qualified revenue as it is not revenue from the
supply of telecommunications services by means of the QLP’s PTN or the supply
of telecommunications services by means that rely primarily on the existence of
the QLP’s or any other PTN.

Any revenue received by a QLP from the Crown as compensation for the cost of
complying with a TSO instrument containing a specified amount, is not included
in the calculation of qualified revenue.

Revenue received before 1 July 2020 from providing a broadcasting service is not
gualified revenue.

Any revenue that is received in relation to a broadcasting service that is supplied
to end-users free of charge is not qualified revenue.
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Revenue derived from music on-demand and video on-demand content is not
gualified revenue. On-demand content is distinguished from broadcasting as it
is provided to a single-user for use at their discretion. Furthermore, on-demand
content revenue is distinguished from conveyance revenue, and only revenue
related to the conveyance of this content is qualified revenue.

Receipts from capital contributions that were made towards assets which
develop the PTN are not qualified revenue if the QLP records the asset(s) as a
fixed asset(s) under NZ GAAP. The value of any deduction must not exceed the
value of the related asset as recorded in the fixed asset register under NZ GAAP.

Where a non-liable person body corporate connected to a QLP via section 79
provides services related to telecommunications as an ancillary part of providing
other goods or services, and the revenues earned from that service are not
material to their overall revenue, such revenues are not qualified revenue.

QLPs and the public telecommunications network

82.

83.

84.

85.

As noted above, only a person that provides a telecommunications service by
means of some component of a “public telecommunications network” (PTN) can
be a QLP. In addition, only revenue received by a QLP as a result of supplying
services by means of its PTN or by means that rely primarily on its or another
PTN is qualified revenue.®®

A PTN is defined as follows:®!

PTN or public telecommunications network—

(a) means a network used, or intended to be used, in whole or in part, by the
public for the purpose of telecommunication:

(b) includes—
(i) a PSTN [public switched telephone network]:
(ii) a PDN [public data network]

A physically private telecommunications network (a network that is not
physically able to connect to another telecommunications network) is not a PTN.

Similarly, a network will not be a PTN where it is designed for use by a specific
and identifiable group of individuals and/or entities, and access to the network is
limited to such a specific and identifiable group (and not members of the public

60

Telecommunications Act 2001, section 5, definitions of “liable person” and “qualified revenue”

61 Telecommunications Act 2001, section 5.
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generally), or to other authorised persons limited to a defined class and within
approved parameters.5?

On the other hand, a network operated by an “ordinary” commercial operator
that is essentially open to all, subject only to having the means to pay and to
enter into and comply with standard form contractual terms, is a PTN.®3

In order to be a PTN, a network must be used or intended to be used by the
public. “Use” by the public in this sense must be a direct and intentional use of
the network, and not an indirect and accidental use that is a consequence of
happenstance. Therefore, a network that is otherwise not public that is used by
a member of the public to access a website that is hosted on that network does
not become a “public” network simply because traffic is routed over that
network by such members of the public when they access the website. This is

because that particular “use” is a not a direct and intentional use of the network.
64

Furthermore, the fact that a network can be used to provide connectivity to the
internet does not in and of itself make that network a “public” network.
Similarly, a network is not a “public” network simply because it is capable of
connecting to a network that is itself a “public” network.%>

62 REANNZ v Commerce Commission [2018] NZHC 2724 at [73].
63 REANNZ v Commerce Commission [2018] NZHC 2724 at [74].
64 REANNZ v Commerce Commission [2018] NZHC 2724 at [76].
65 REANNZ v Commerce Commission [2018] NZHC 2724 at [77].
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Instructions for preparing assurance or audit report on specified
information

Requirement to provide assurance

89. The QLP must provide to the Commission an assurance report or an audit report
by an independent qualified auditor (auditor) on the specified information.®

90. The default option is for the QLP to provide an assurance report as specified in
paragraph 92. This is the only option for a QLP with gross telecommunications
services revenue above $50,000,000. This assurance report is separate to any
auditor’s report prepared for the QLP’s statutory financial statements.

91. A QLP with gross telecommunications services under $50,000,000 has the option
of relying on an auditor’s report prepared for the QLP’s statutory financial
statements, if it meets the criteria specified in paragraph 93 or 94. In some cases
the QLP will also be required to provide us with certification from a director or
the chief financial officer (CFO).

Requirements for default option of the QLP providing an assurance report

92. The QLP will meet the requirements of section 83(1)(b) by providing us with an
assurance report by an auditor on the specified information. The assurance
report must:

92.1 Be addressed to the directors of the QLP and to the Commission as the
intended users;

92.2 State that it has been prepared in accordance with Standard on
Assurance Engagements 3100 — Compliance Engagements (SAE 3100) and
International Standard on Assurance Engagements 3000 (Revised) (ISAE
(NZ) 3000 (Revised)), or International Standard on Auditing (New
Zealand) 805 Special Considerations — Audits of Single Financial
Statements and Specific Elements, Accounts or Items of A Financial
Statement, or their successor standards; and

92.3 State whether or not in the auditor’s opinion the information provided by
the QLP in templates 1 to 4 is prepared in all material respects in
accordance with these instructions.

66 Section 83(1)(b) read with section (2) of the Act requires QLPs to provide the Commission with a

report from a qualified audit and/or an alternative form of assurance as specified by the
Commission.
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Requirements if the QLP has the option of providing an audit report and has a 30 June

2020 year end

93.

An auditor’s report prepared for the QLP’s statutory financial statements meets
the requirements in section 83(1)(b) (and hence we will not require the QLP to
provide a separate assurance report), if:

93.1

93.2

93.3

93.4

93.5

the QLP had gross telecommunications services revenue of under
$50,000,000 in the 2019/20 TDL year;®’

the QLP’s statutory financial statements cover the full 2019/20 TDL year
(ie, 1 July 2019 to 30 June 2020);

the QLP will make the auditor available to the Commission to answer
questions relating to the specified information (if required);

the statutory financial statements or the notes to the statutory financial
statements separately disclose:

93.4.1 the QLP’s gross telecommunications services revenue;® and

93.4.2 any deduction from gross telecommunications services revenue
that is disclosed in Template 1 and that exceed 1% of the QLP’s
gross telecommunications services revenue;®

The auditor’s report:

93.5.1 was prepared in accordance with International Standards on
Auditing (New Zealand) or equivalent or successor standards; and

93.5.2 contains an audit opinion that states that the QLP’s statutory
financial statements present fairly, in all material respects, (or give
a true and fair view of) the financial position of the QLP as at 30
June 2020, and (of) its financial performance and its cash flows for
the year ending 30 June 2020 in accordance with the applicable
financial framework (or an equivalent level of assurance).

67

This $50,000,000 threshold also applies to QLPs who are connected to other QLPs via common

ownership by the Crown, but who elect to complete separate TDL disclosures.

68

In the case of gross telecommunications services revenue that is earned by interconnected bodies

corporate that prepare their own statutory financial statements, gross telecommunications services
revenue may be disclosed in the statutory financial statements either as a single consolidated value
or as bodies corporate specific values in the individual statutory financial statements.

69 This applies to total payments made to other QLPs; total payments made to non-QLPs for services
initially provided by a QLP; and total cost of non-telecommunications goods and services included in
gross telecommunications services revenue.
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Requirements if the QLP has the option of providing an audit report and has a year
end other than 30 June 2020

94.

Where a QLP has a year end other than 30 June, an auditor’s report prepared for
the QLP’s statutory financial statements meets the requirements in section
83(1)(b) (and hence we will not require the QLP to provide a separate assurance
report), if

94.1

94.2

94.3

94.4

94.5

the QLP had gross telecommunications services revenue of under
$50,000,000 in the 2019/20 TDL year;”°

the QLP’s statutory financial statements cover at least 263 days of the
2019/20 TDL year;”*

the QLP will make the auditor available to the Commission to answer
questions relating to the specified information (if required);

the statutory financial statements or the notes to the statutory financial
statements separately disclose for either the TDL year ending 30 June
2020 or the reporting period covered by the QLP’s statutory financial
statements:

94.4.1 the QLP’s gross telecommunications services revenue;’? and

94.4.2 any deduction from gross telecommunications services revenue
that is disclosed in Template 1 and that exceeds 1% of the QLP’s
gross telecommunications services revenue;’?

The auditor’s report:

94.5.1 was prepared in accordance with International Standards on
Auditing (New Zealand) or equivalent or successor standards; and

94.5.2 contains an audit opinion that states that the QLP’s statutory
financial statements present fairly, in all material respects, (or give
a true and fair view of) the financial position of the QLP at the
QLP’s year end, and (of) its financial performance and its cash
flows for the relevant financial year in accordance with the

70

This $50,000,000 threshold also applies to QLPs who are connected to other QLPs via common

ownership by the Crown, but who elect to complete separate TDL disclosures.

71
72

This subclause includes 31 March 2020 year ends.
In the case of gross telecommunications services revenue that is earned by interconnected bodies

corporate that prepare their own statutory financial statements, gross telecommunications services
revenue may be disclosed in the statutory financial statements either as a single consolidated value
or as bodies corporate specific values in the individual statutory financial statements.

73 This applies to total payments made to other QLPs; total payments made to non-QLPs for services
initially provided by a QLP; and total cost of non-telecommunications goods and services included in
gross telecommunications services revenue.
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applicable financial framework (or an equivalent level of
assurance).

The QLP provides a certification in respect of the QLP’s specified
information that must:

94.6.1 be signed by a director or CFO (or equivalent senior financial
officer) of the QLP; and

94.6.2 include the following statement:

| [insert full name] being [insert role] of [name of QLP] certify that having
made all reasonable enquiry, to the best of my knowledge, the attached
specified information disclosed in templates 1 to 4 in all material respects
complies with the Section 83 Specified Information and Assurance Report
Instructions for the 2020 TDL year.
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Attachment B — Qualified revenue status of common types of revenue

Revenue stream

Rationale

Status

Revenue from building,
maintaining and renewing
network infrastructure

The criteria for qualified revenue as
defined in section 5 of the Act require
telecommunications services to be
provided by means of a public
telecommunications network (PTN) or by
means that rely primarily on the
existence of a PTN. Therefore, the
Commission considers revenue from
operational contributions for building,
maintaining and renewing PTN
infrastructure, recorded by the QLP
accordingly under NZ GAAP is qualified
revenue. This because it is part of the
telecommunications service provided by
means of a PTN.

Receipts from capital contributions made
towards assets which develop the PTN
are not qualified revenue (and can be
deducted) if the QLP records the asset(s)
as a fixed asset(s) under NZ GAAP. This is
because the building, maintaining and
renewing activity is significant enough to
define it as the creation of an asset
rather than the operation of one.
However, the value of any deduction
must not exceed the value of the related
asset as recorded in the fixed asset
register under GAAP.

Operational revenue is
qualified revenue and
receipts from capital
contributions are legitimate
deductions.

Revenue from the sale of
mobile phone handsets that
is not recovered through
mobile access or calling
charges (ie, sold separately)

The Commission considers that this
revenue is not captured by the definition
of qualified revenue in section 5 of the
Act.

Non-qualifying
telecommunications services
revenue.

Revenue from the sale of
mobile phone handsets
recovered through mobile
access or calling charges
(sold as part of services
provided in a bundle)

The Commission considers that this
revenue is not captured by the definition
of qualified revenue in section 5 of the
Act. Due to difficulties in identifying the
true value of this revenue stream, the
Commission has allowed QLPs to deduct
the cost of handsets which were
provided as part of a bundle which
includes telecommunication services.

Non-qualifying
telecommunications services
revenue.

Revenue derived from

The criteria for qualified revenue as

Non-qualifying
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Revenue stream

Rationale

Status

services provided in other
countries

defined in section 5 of the Act require
telecommunications services to be
provided by means of a PTN operated in
New Zealand. These services fall outside
the definition of qualified revenue.

telecommunications services
revenue.

Expenditure on purchasing
telecommunications services
from other QLPs

The Commission considers that the
avoidance of double counting of revenue
is a concern and allows a deduction for
this type of expenditure as the value of
the service is picked up in the QLP
providing the service.

Legitimate deduction.

Expenditure on purchasing
telecommunications services
from a non-QLP that on-sells
those services it purchased
from another QLP

The Commission considers that this
situation is analogous to purchasing
services from another QLP directly. QLPs
can claim this expenditure as a deduction
but they will need to provide detailed
information to support these claims.

Legitimate deduction.

Prompt payment discounts
and credits for billing errors
and omissions

The Commission allows deductions for
prompt payment discounts and credits
for billing errors and omissions as this
allows the QLP to represent their true
revenue totals.

Legitimate deduction.

Revenue from calling cards
and prepay credits

The Commission considers all calling card
and prepay credit revenue, whether used
or expired is qualified revenue as it was
acquired for the purposes of providing a
telecommunications service .

Qualified revenue.

Inbound roaming revenue

The Commission considers that revenue
from inbound roaming is a
telecommunications service as defined in
the Act and is therefore qualified
revenue.

Qualified revenue.

Mobile access and calling
revenue

The Commission considers that this
revenue stream is a telecommunications
service as defined in the Act and is
qualified revenue.

Qualified revenue.

Revenue earned from voice
over IP calls that terminate
or originate on a PSTN (PTN)

The Commission considers that this
revenue stream is a telecommunications
service as defined in the Act and is
therefore qualified revenue.

Qualified revenue.

Revenue earned from mobile
voice and SMS —a PTN
includes that part of a mobile
network that facilitates voice
calls and SMS

The Commission considers that this
revenue stream is a telecommunications
service as defined in the Act and is
therefore qualified revenue.

Qualified revenue.

Revenue earned from toll by-
pass/ direct dial calls
provided by the QLP

The Commission considers that this
revenue stream is a telecommunications
service as defined in the Act and is
therefore qualified revenue.

Qualified revenue.
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Revenue stream

Rationale

Status

Revenue earned by the QLP
from late payment fees
levied on customers for the
late payment of outstanding
accounts for
telecommunications services

The Commission considers that this
revenue stream is a telecommunications
service as defined in the Act and is
therefore qualified revenue.

Qualified revenue.

Revenue earned from dial-up
ISP service (Including modem
banks)

Revenue from telecommunications
services using a PTN is captured — PTN
includes public data networks (PDN) and
this service is captured under the PDN
definition.

Qualified revenue.

xDSL services, Naked DSL
services and services
provided using a UCLL

The Commission considers that this
revenue stream is a telecommunications
service as defined in the Act and is
therefore qualified revenue.

Qualified revenue.

Mobile broadband services

Revenue from telecommunications
services using a PTN is captured — PTN
includes PDNs and this service is
captured under the PDN definition.

Qualified revenue.

Business data services

Revenue from business data
telecommunications services using a PTN
is captured.

Qualified revenue.

Revenue derived from the
supply of on-demand content

The Commission considers that music on-
demand and video on-demand content
revenue is not captured as a
telecommunications service as it can be
distinguished from the conveyance
revenue which is the intended focus of
the definition of telecommunications
services.

Content revenue is non-
qualifying.
Telecommunications services
revenue, and conveyance
revenue is qualified revenue.

Mobile radio services
(campus networks)

Revenue derived from providing
telecommunications services by means
of a PTN is qualified revenue, irrespective
of how a QLP’s client uses the services.
Therefore, because the mobile radio
network fits within the definition of a
PTN the fact that a QLP’s client uses it for
a private purpose is not relevant to its
qualified revenue status.

Qualified revenue.

Broadcasting services (13
November 2018 to 30 June
2020)

The Amendment Act removed the
exclusion of broadcasting from the
definition of ‘telecommunication’.

Section 85A (1)(b) of the Amendment Act
excludes broadcasting service revenue

Legitimate deduction
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Revenue stream

Rationale

Status

received before 1 July 2020 from
qualified revenue.

Dark fibre, layer one, two
and above services

Revenue from telecommunications
services using a PTN are captured —
revenue from providing
telecommunications services by means
of a PTN are captured regardless of the
ISO layer.

Qualified revenue.

Satellite revenues

Telecommunications services provided in
New Zealand via a satellite are supplied
by means of the qualifying liable person’s
PTN.

Qualified revenue.

Revenue from selling
customer premises
equipment

Revenue from selling customer premises
equipment is revenue from selling goods
that are not considered to be related to a
PTN.

Non-qualifying
telecommunications services
revenue.

Revenue from dumb caches,
content delivery networks
(CDN)

Revenue derived from operating this
equipment relies on the existence of a
PTN and is therefore within the
definition of qualified revenue.

Qualified revenue.

Revenue from fibre
dedicated to a single-user

Following the High Court judgment in
REANNZ v Commerce Commission
whether fibre dedicated to a single-user
is part of a PTN is dependent on the facts
of the particular case.”

Determined on a case-by-
case basis.

Revenue from early
termination charges
(telecommunications
services revenue)

Early termination charges revenue
derived from services or bundles of
services that are all telecommunications
services is qualified revenue.

Early termination charges revenue
derived from a bundle that includes end-
user equipment which was sold by the
QLP to the customer paying the early
termination charge and the cost of the
equipment is deducted (or had been
deducted in a previous TDL year) from
gross telecommunications services
revenue is qualified revenue. This avoids
the problem of a QLP deducting both the
cost of equipment while not recognising
the matching revenue when calculating
qualified revenue.

Qualified revenue.

Revenue from early
termination charges (non-

Early termination charges revenue
derived from a bundle that includes non-

Non-qualifying
telecommunications services

74 REANNZ v Commerce Commission [2018] NZHC 2724. See paragraphs 22-28.
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Revenue stream

Rationale

Status

telecommunications
revenue)

telecommunications revenue (eg, end-
user equipment), which was sold by the
QLP to the customer paying the early
termination charge and the cost of the
equipment is not deducted (or has not
been deducted in a previous TDL year)
from gross telecommunications revenue,
is not qualified revenue (to the extent it
relates to the non-telecommunications
equipment). This recognises that it
relates to non-telecommunications
equipment for which the cost had not
been deducted when calculating
qualified revenue.

revenue.

Revenue from porting
charges (also known as plan
change fees)

The Commission considers that this is
revenue from the day to day operations
of a PTN and is therefore qualified
revenue.

As these charges are qualified revenue,
QLPs can deduct the porting charges
they pay to other QLPs from their gross
telecommunication services when
calculating their qualified revenue.

Qualified revenue.

Revenue from co-location

Revenue earned from co-location on
cellular transmission sites (as the term is
used in Schedule 1 of the Act) or co-
location of equipment in the PTN
environment of the central office is
captured as it is earned from the use of
those facilities as part of a PTN.

For example, revenue from the co-
location of telecommunications
equipment that is located in a secured
area of the PTN facilities is qualified
revenue.

Qualified revenue.

Revenue from paper bills

Revenue earned from charging
customers for paper bills, statements,
and invoices that relate to the purchase
of telecommunications services is
qualified revenue.

For example, a surcharge for receiving
paper bills via the post (rather than
receiving emails or using online account
management) is qualified revenue.

Qualified revenue.

Revenue from co-sited office
and retail space, or hosting

Revenue earned from renting office and
retail space in a premise that is also used
for providing telecommunication services

Not qualified revenue.
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Revenue stream

Rationale

Status

commercial data centres

is not captured.

Revenue from operating commercial
data centres is not captured provided
that it is operated separate from any PTN
environment, sharing the same premises.
For example, revenue from operating a
server farm that is on the distribution
side of a MDF (main distribution frame)
or ODF (optical distribution frame) of a
central office building is not qualified
revenue.

This recognises that premises may be
used for both telecommunication and
non-telecommunication purposes.

Revenue earned from
bundles of
telecommunication services
with non-
telecommunications goods
and services other than those
for which these instructions
allow deductions”

The revenue earned from these bundles
of telecommunication services with non-
telecommunications goods and services
(for which these instructions do not
provide specific guidance) must be
allocated between non-
telecommunications services revenue
and gross telecommunications services
revenue in accordance with NZ IFRS 15.

This includes allocating any bundle
discounts based on the relative stand-
alone selling prices as prescribed by
NZ IFRS 15 paragraphs 81 to 83.

This approach seeks to allocate bundled
revenue and discounts proportionate to
their unbundled or stand-alone prices as
prescribed in a recent accounting
standard.

Ancillary revenue, earned by
non-liable persons that are
bodies corporate connected
to a QLP via section 79 as an
ancillary part of providing
non-telecommunications
goods and services

The Commission considers that such
revenue is not qualified revenue.

This is where a non-liable person body
corporate provides telecommunications
services as an ancillary part of providing
non-telecommunications goods or
services, and the revenues earned from
that service are not material to their
overall revenue.

Not qualified revenue.

Telecommunications services
revenue earned by non-liable

The Commission considers that such

Qualified revenue.

7> Deductions are allowed for end-user equipment, broadcasting services, music on-demand, video on-

demand content and other goods and services that were sold as part of a bundle with
telecommunications services, and which have a primary function related to the provision of or
connection to a telecommunication service.
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Revenue stream

Rationale

Status

persons that are bodies
corporate connected to a
QLP via section 79 in
conjunction with providing
telecommunications goods

revenue is qualified revenue.

This is where a non-liable person body
corporate provides telecommunications
services in conjunction with or as an
ancillary part of providing
telecommunications goods, For example,
when a consumer electronics retailer
sells a mobile handset in a bundle with
mobile calling minutes.

Telecommunications services
revenue earned by a QLP
from providing
telecommunications services
to a non-liable person that is
a body corporate connected
to a QLP via section 79 (or
another related party) when
the non-liable person does
not report downstream
qualified revenue

The Commission considers that such
revenue is qualified revenue and should
be valued in accordance with NZ GAAP.

This is where a QLP provides
telecommunication services to a non-
liable person that is a body corporate
connected to a QLP via section 79 (or
another related party) and that person
consumes the services itself, uses it to
earn ancillary revenue as part of
providing non-telecommunications
goods and services, or earns an
immaterial amount of downstream
telecommunication services revenue (for
example, the downstream revenue is
earned overseas as part of a mobile
bundle that includes international
calling).

This seeks to ensure that
telecommunications services revenue
resulting from related party transactions
is included in gross telecommunication
revenue, while avoiding double counting
of revenue streams.

Qualified revenue.

For a QLP that completes the
row ‘statutory operating
revenue as per the relevant
financial statements’ of
Template 1 using group
consolidated operating
revenue, this may require
reducing the value of the
deduction for non-
telecommunications services
revenue. This adjustment
would equal the value of the
QLP’s telecommunicates
services revenue that was
eliminated on consolidation
and for which the non-liable
person does not report
downstream qualified
revenue.

Revenues received and
payments made in relation to
a telecommunications
service that is currently
subject to a pricing review by
the Commission

The values for qualified revenue received
and for deductions for payments to other
QLPs, should reflect the prices charged
during the TDL year. For example, the
invoiced amounts recognised under
accrual based accounting and reported
as statutory operating revenue (or as
operating expenses)

n/a

Indefeasible right to use
(IRU)

The Commission considers that QLPs may
not deduct the cost of purchasing an IRU
to use a segment of (dark) fibre for a
specified period when under NZ GAAP
the IRU should be treated as an asset.

This reflects that IRUs are typically
treated as non-current assets that are

Not deductible.
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Revenue stream

Rationale

Status

depreciated over time, and not as
operating expenses.

Payments relating to
customer loyalty
programmes run by a third

party

The treatment of payments made to
third party operators of customer loyalty
programmes should be consistent with
how a QLP’s gross telecommunications
services revenue is calculated and avoid
double deductions.

The accounting profession has issued an
interpretation statement on the
treatment of loyalty programmes.”® For
companies issuing points in a program
run by a third party the statutory
operating revenue should typically be net
of the amount paid to the third party for
providing the loyalty points.

Not qualified revenue. The
double deduction of
payments to third party
operators of loyalty
programmes is not allowed
(eg, when the consideration
has been netted off in
calculating operating
revenue as per the relevant
statutory financial
statements, it cannot also be
deducted as the cost of
bundled non-
telecommunications goods
and services).

76 NZIFRIC 13 New Zealand Equivalent to IFRIC Interpretation 13 Customer loyalty programmes and NZ IFRS

15.
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Attachment C — Relevant statutory references

Relevant extracts from the Telecommunications Act 2001

Section 5: Interpretation

Broadcasting has the same meaning as in section 2(1) of the Broadcasting Act 1989

Liable person means a person who provides a telecommunications service in New Zealand by means of some
component of a PTN that is operated by the person

PTN or public telecommunications network —

(a) means a network used, or intended to be used, in whole or in part, by the public for the purpose of
telecommunication:

(b) includes —
(i) a PSTN:
(ii) a PDN.

Qualified revenue means the revenue (as determined in accordance with any specifications set by the
Commission) that a liable person receives during a financial year for supplying either or both of the following
(excluding any amount paid to the liable person by the Crown as compensation for the cost of complying with
a TSO instrument that contains a specified amount):
(a) telecommunications services by means of its PTN:
(b) telecommunications services by means that rely primarily on the existence of its PTN or any other
PTN.

Telecommunication means the conveyance by electromagnetic means from one device to another of any
encrypted or non-encrypted sign, signal, impulse, writing, image, sound, instruction, information, or

intelligence of any nature, whether for the information of any person using the device or not

Telecommunications service means any goods, services, equipment, and facilities that enable or facilitate
telecommunication

Section 79: When 2 or more bodies corporate must be treated as 1 person

(1)  For the purposes of this Part, any 2 or more bodies corporate must be treated as 1 person if—

(a) one of them is a body corporate of which the others are subsidiaries; or

(b) all of them are subsidiaries of the same body corporate; or

(c) all of them are associates of each other; or

(d) one of them owns or controls shares that in the aggregate carry the right to exercise or control
the exercise of 20% or more of the voting power at meetings of the others; or

(e) a third person owns or controls shares in each of them that carry the right to exercise or control
the exercise of 20% or more of the voting power at meetings of each of them.

(2) For the purposes of subsection (1)(c), a body corporate is an associate of another if that body corporate
is able, whether directly or indirectly, to exert a substantial degree of influence over the activities of the

other.

(3) Abody corporate is not able to exert a substantial degree of influence over another body corporate for
the purposes of subsection (2) just because—

(a) those bodies corporate are in competition in the same market; or
(b) 1 of them supplies goods or services to the other.
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(4) If any of the circumstances described in subsection (1)(a) to (e) apply to 2 or more bodies corporate for
part of a year, those bodies corporate must be treated as 1 person in respect of that part of the year to
which the relevant circumstance applies.

Section 80: Interpretation

In this subpart, unless the context otherwise requires,—
financial reporting standard has the same meaning as in section 5(1) of the Financial Reporting Act 2013
financial statements,—

(a) except if section 79 applies, has the same meaning as in section 8 of the Financial Reporting Act 1993;
and

(b) if section 79 applies, means a consolidated statement of financial performance of the 2 or more bodies
corporate required by that section to be treated as 1 person, prepared in accordance with generally
accepted accounting practice, as defined in section 3 of the Financial Reporting Act 1993

minimum telecommunications revenue means $10 million, or such other amount, as may be prescribed by
regulations made under section 101(1)(a), of gross revenue (as may be determined in accordance with any
specifications set by the Commission) that a liable person receives during a financial year for supplying either
or both of the following (excluding any amount paid to a liable person by the Crown as compensation for the
cost of complying with a TSO instrument that contains a specified amount):

(a) telecommunications services by means of its PTN:
(b) telecommunications services by means that rely primarily on the existence of its PTN or any other PTN.

Section 81: Subpart does not apply to certain liable persons

(1) This subpart does not apply to a liable person in respect of a financial year (financial year A) if —
(a) the liable person was not trading in the financial year preceding year A; or
(b) the liable person’s telecommunications revenue for the year preceding financial year A was

less than the minimum telecommunications revenue.

Section 83: Liable persons must produce information for purposes of liability allocation
determination

(1) Not later than 60 working days after the end of each financial year, each liable person must provide to
the Commission—

(a) all prescribed information or, if there is no prescribed information, information specified
by the Commission, for the purpose of enabling the Commission to make its
determination in accordance with section 88(a); and

(b) either—
(i) a report on the information provided by the liable person under subsection
(1)(a), prepared by a qualified auditor in accordance with an auditing and
assurance standard issued under section 12 of the Financial Reporting Act 2013,
as specified by the Commission; or
(ii) an alternative form of assurance, as specified by the Commission, that the

Commission is satisfied will enable it to make a determination.
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Section 84: Commission to prepare draft liability allocation determination

(1) The Commission must—
(a) prepare a draft liability allocation determination for each financial year; and
(b) give public notice of that draft determination; and
(c) include in the public notice the closing date for submissions, which must be not later
than 20 working days after the date of giving public notice.
(2) The Commission must make reasonable efforts to do the things referred to in subsection (1) not

later than 80 working days after the end of the financial year.

Section 85: Matters to be included in draft liability allocation determination

(1) A draft liability allocation determination must include—
(a) the amount of each liable person's qualified revenue; and
(b) the amount of the telecommunications development levy payable by each liable

person for the financial year, calculated in accordance with the following formula:

8 x
b

where—
a is the amount of the liable person's qualified revenue
b is the sum of all liable persons' qualified revenue
c is the telecommunications development levy specified for the relevant year in
Schedule 3B; and

(c) the methodology applied by the Commission in preparing the determination; and
(d) the reasons for the determination.
(2) To avoid doubt, the Commission may determine what revenue basis to use for the purposes of

subsection (1)(a) (for example, a net revenue basis).

Section 85A: Certain revenue from broadcasting services

(1) For the purposes of this subpart, the amount of a liable person’s qualified revenue must exclude the
following amounts (as determined in accordance with any specifications set by the Commission):

(a) any amount of revenue that is received by a liable person in relation to a broadcasting service
that is supplied to end-users free of charge (for example, revenue derived from a free-to-air
radio or television service):

(b) any amount of revenue that is received before 1 July 2020 by a liable person in relation to any
other broadcasting service.

(2) The specifications set by the Commission may (without limitation) provide for the apportionment of any
amount of revenue if the amount is received in connection with a service referred to in subsection (1)
and 1 or more other services.

Section 86: Conferences on draft liability allocation determination
The Commission may—

(a) hold conferences in relation to the draft liability allocation determination; and
(b) invite to those conferences any person who has a material interest in the
determination.

Section 87: Commission to prepare final liability allocation determination
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(1) The Commission must—
(a) prepare a final liability allocation determination; and
(b) give public notice of that final determination; and
(c) give a copy of that final determination to all liable persons.
(2) The Commission must make reasonable efforts to do the things referred to in subsection (1) not

later than 20 working days after the closing date for submissions specified in accordance with

section 84(1)(c).

Section 88: Matters to be included in final liability allocation determination
A final liability allocation determination must include—

(a) the amount of each liable person's qualified revenue; and

(b) the amount of the telecommunications development levy payable by each liable
person, calculated in accordance with the formula set out in section 85(1)(b); and

(c) the methodology applied by the Commission in preparing the determination; and

(d) the reasons for the determination.

Relevant extracts from the Broadcasting Act 1989

Section 2(1): Interpretation

broadcasting means any transmission of programmes, whether or not encrypted, by radio waves or other
means of telecommunication for reception by the public by means of broadcasting receiving apparatus but
does not include any such transmission of programmes —

(a) made on the demand of a particular person for reception only by that person; or
(b) made solely for performance or display in a public place
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Attachment D - List of Qualifying Liable Persons for the 2019/20
Telecommunications Development Levy

The Commerce Commission (Commission) has identified those telecommunications
service providers (TSPs) that are qualifying liable persons (QLPs) for the purposes of
the 2019/20 Telecommunications Development Levy (TDL) in a list outlined in
Tables 1 and 2 below.

Meeting the criteria

2.

The TSPs identified in Tables 1 and 2 meet the criteria for “liable person” as defined
in section 5 of the Act. They have also met the minimum telecommunications
revenue threshold as set out in sections 80 and 81 of the Act (meaning they earned
more than $10 million in gross telecommunications revenue in the year preceding
year A, which in this case is the 2018/19 financial year) and are accordingly QLPs.”’

Some of the QLPs and their interconnected bodies corporate (as listed in Table 1) are
treated as a single entity as required by section 79 of the Act.”® This means that they
are connected by way of a significant level of shareholding, common
ownership/control by a third person, or the ability to exert a substantial degree of
influence over the other (as identified in section 79 of the Act), and the Commission
is required to treat them as a single entity for the purposes of the TDL.

Listing the QLPs

4,

The Commission has identified two categories of QLPs: TSPs that are considered to
be a single QLP entity under section 79 of the Act (identified in Table 1), and TSPs
that are independent QLPs (identified in Table 2).

Table 1
QLPs that include | Chorus group:
interconnected ® Chorus Ltd; and
bodies corporate e Chorus New Zealand Ltd.
under section 79
of the Act Crown companies group:

e Kordia Ltd;

e Transpower New Zealand Ltd;
¢ Northpower Fibre Ltd;

®* Northpower LFC2 Ltd;

77

Under section 5 of the Act, liable person means a person who provides a telecommunications service in

New Zealand by means of some component of a public telecommunications network that is operated by
that person.

78 The QLP group may include one or more QLPs and any interconnected bodies corporate that earned
telecommunications revenue in the 2018/19 financial year. QLPs must identify for themselves all
interconnected bodies that earn telecommunications revenue and should not treat the list provided by

the
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e Enable Networks Ltd;
e Enable Services Ltd; and
e Ultrafast Fibre Ltd.

Infratil group:
e Vodafone New Zealand Ltd;

e Vodafone Next Generation Services Ltd;
e Bay City Communications Ltd; and
e Trustpower Ltd.

Plan B group:
e Plan B Limited;

® Internet Company of New Zealand Ltd (ICONZ); and
e Solarix Holdings Ltd.

Spark group:
e Spark New Zealand Ltd

e Spark New Zealand Trading Ltd
e Digital Island Ltd; and
® Now New Zealand Ltd.

Two Degrees group:
* Two Degrees Mobile Ltd;
e Two Degrees New Zealand Ltd; and
¢  Two Degrees Networks Ltd.

Vital group:
e Vital Ltd; and

e \jtal Data Ltd.

Vocus group:
® Vocus (New Zealand) Ltd;

e Vocus Data Centres (New Zealand) Ltd;
e M2 NZ Ltd;

e (CallPlus Ltd;
e (CallPlus Services Ltd;
e 2JTalk Ltd;

® Flip Services Ltd;
e QOrcon Ltd; and
e NZ Fibre Communications Ltd (Stuff Fibre).

Voyager Group
e \oyager Internet Ltd;

e HD Net Ltd; and
e Unlimited Internet Ltd.

3923207.1




70

Table 2

Independent QLPs

e Lightwire Ltd.
e  MyRepublic Ltd.

e Vector Communications Ltd.
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