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�Due to the Continuing Shutdown of the 

Federal Government in the Unites States, 

I am appearing in my personal capacity 

and not any official capacity.

�The views expressed are my own and 

should not be construed as the views of 

the FTC’s Office of Policy Planning, the 

Commission, or any Commissioner.

2



MONOPOLY AS INCENTIVE MONOPOLY AS NARCOTIC

� “The opportunity to charge 
monopoly prices-at least for a 
short period-is what attracts 
“business acumen” in the first 
place; it induces risk taking 
that produces innovation and 
economic growth. To 
safeguard the incentive to 
innovate, the possession of 
monopoly power will not be 
found unlawful unless it is 
accompanied by an element of 
anticompetitive conduct.”
• Trinko (2004)

� “Many people believe that 
possession of unchallenged 
economic power deadens 
initiative, discourages thrift and 
depresses energy; that 
immunity from competition is a 
narcotic, and rivalry is a 
stimulant, to industrial 
progress; that the spur of 
constant stress is necessary to 
counteract an inevitable 
disposition to let well enough 
alone.”
• Alcoa (2d Cir. 1945)
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The incentive to 

pursue 

monopoly.

The incentive to 

challenge it.

The 

monopolist’s 

ability to 

respond to new 

challenges.

The harms that 

flow from 

monopoly.

The incentive to 

preserve and 

defend it by 

improper means.

Good Bad



POINTS OF CONSENSUS POINTS OF CONTROVERSY

� Most competition laws 

prohibit exclusionary 

conduct by dominant firms 

� Sometimes difficult to 

differentiate aggressive 

competition from 

exclusionary conduct

� Innovation incentives can be 

influenced by choice of 

standard

� Striking the Right Balance

• Over-deterrence

• Under-deterrence

• Clarity & Predictability

� Influence of “Priors”

• Likelihood of occurrence & 

harm from exclusion

• Confidence in institutions

• Confidence in legal 

standards

• Confidence in markets
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Part I Part II Part III

Deconstruct the 

Counterfactual

• Comparative?

• Inferences

• Assumptions

• Burden of Proof

• Causation

• Decision-theory

Locate Section 36 

within 

Commerce Act

The 

Counterfactual 

from a Global 

Perspective

• Role & relation 

to other 

provisions

• Similarities

• Differences

• Common 

ground?

• Unique?





� Section 36, as amended in 2001, states in 
relevant part (emphasis supplied):

…

(2) A person that has a substantial degree of power in a 
market must not take advantage of that power for the 
purpose of—

(a) Restricting the entry of a person into that or any other 
market; or

(b) Preventing or deterring a person from engaging in 
competitive conduct in that or any other market; or
(c) Eliminating a person from that or any other market.
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� Substantial market 

power 

� Unilateral conduct

� “Excluding” conduct

• Restricting, 

preventing, or 

eliminating

� Focus on purpose

• Purpose to harm 

competitors

� If statute stopped 

there – overly broad:

• Could prohibit all 

aggressive competition

by a dominant firm 

that purposefully 

“hurts” a rival
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�Differentiate competition on the merits from 
“exclusionary” conduct
• Impact on competition, not just competitors

�How?
• Create a causal link between exercise of market 

power and an improper purpose

�Common meaning of “taking advantage”?
• Realizing a benefit
• Might have focused on advantages to dominant firm 

that flow from the exercise of its market power
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� “…it cannot be said that a person in a 

dominant market position ‘uses’ that 

position for the purposes of §36 [if] he 

acts in a way which a person not in a 

dominant position but otherwise in the 

same circumstances would have acted.”
• NZSCT in 0867 (2011)

�NOT dictated by language of Section 36
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THE ARGUMENTS FOR THE ARGUMENTS AGAINST

� Predictability/Certainty

� Preserves monopolist’s 

incentive to compete

� Promotes static efficiency

� Dynamic Efficiency 

� Cost Effective

� Ignores Effects

• Actual adverse effects

• Actual efficiencies

� Prone to high incidence of 

error…

• False negatives

• False positives

� Hypothetical and hence 

uncertain/unpredictable

� Can be costly to administer
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� Does the counterfactual test as it is being 
applied serve the purpose of 
differentiating competition on the merits 
from exclusionary conduct?

• Is it a good “sorter”?
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Size

Matters
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�“Behavior that might otherwise not 

be of concern to the antitrust laws—

or that might even be viewed as 

procompetitive—can take on 

exclusionary connotations when 

practiced by a monopolist.”
• Eastman Kodak Co. v. Image Tech. Svcs., Inc., 504 U.S. 451 (1992) 

(Scalia, J., dissenting)



�The Counterfactual’s Key Elements:
• “Comparative” analysis?

• Inferences

• Assumptions

• Allocating the Burden of Proof

• Causation

• Assigning a grade using decision theory
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� Is the “counterfactual” truly a form of 

“comparative” analysis?

• Myth: no true benchmarking – “inferences.”

• Alternate Formulation: Compare actual effects 

with likely effects if conduct undertaken by a firm 

lacking power

� Root the counterfactual in reality?
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�“If a firm with no substantial degree of 

market power would engage in certain 

conduct as a matter of commercial 

judgment, it would ordinarily follow that a 

firm with market power which engages in 

the same conduct is not taking advantage 

of its power.”*

*Commerce Commission v.  Telecom Corp. of NZ, 1 NZLR 577 (2011) 

at ¶ 26 (0867)
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If firm without

market power 

would do it…

If firm without 

market power 

would NOT do it…

…then NO “taking 
advantage.”

…then “taking 
advantage.”

True?

Corollary #1 Corollary #2



COROLLARY #1 COROLLARY #2

� Ignores impact of market 

power on incentives

� Fact that some benefits flow 

to firm without market 

power does not mean that 

additional benefits will not 

flow to firm with market 

power – because of power.

� Result: False negatives

� Likewise ignores impact of 

market power on incentives

� Firm with market power may 

be able to realize 

efficiencies unavailable to 

firm without.

� Result: False positives
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� Flaw in Operation: Binary Purpose

• Counterfactual in operation assumes there can 

be only one purpose, either “good” or “bad.”

• BUT, firm with market power might be motivated 

by multiple purposes. 

• Even a less than dominant purpose could result in 

significant competitive harm.
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The 

Government

Defendant 

Dominant 

Firm

Defendant 

Dominant 

Firm

The 

Government

Typical

Under Counterfactual

Anticompetitive Effect Efficiency

Absence of Efficiency Irrebuttable Presumption ?
?



� Lack of Real World Comparison + 

Unreliable Inferences + 

Unsupportable Assumptions = 

Inaccurate Basis for Establishing Causation 

• The counterfactual will not provide a consistently 

reliable causal link between the exercise of 

market power and an improper purpose. 
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� False positives?
• Probable

� False negatives?
• Probable & unlikely to be “corrected” in many NZ 
markets

� Transaction costs of legal rule?
• Counterfactual requires extensive yet distracted inquiry

� Dynamic Efficiencies Preserved?
• Not necessarily – new entrants may be the innovators
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§ 27

§ 47

§ 36
§ 29

• No effects test like 27

• Exclusionary language 

like 29, but no effects 

defense.

• Counterfactual like 47& 

27, but DIFFERENT 

counterfactual
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� Prevalence of “power + conduct” formula
• Direct and circumstantial evidence

�Competitive Effects as First Principle
• Anticompetitive

• Procompetitive

�“Purpose” largely used to infer effects

�Counterfactual not found elsewhere
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� International Organizations
• ICN 

• OECD

�Specific Jurisdictions
• Abuse of Dominance Guidelines
� EC, Canada, UK

• U.S.
� Microsoft structured analysis

� Some continuing controversy, but no counterfactual
� “No economic sense” test not the same
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� When will it reach 

correct decision?

• No plausible 

efficiency

• Obvious efficiency 

with low probability of 

harm

• Less likely to be 

litigated

� When will it err?

• Mixed purpose; more 

complex conduct

• More likely to be 

litigated
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STANDARDS & TESTS WIDE RANGE OF CONDUCT

� Single overarching standard

• Varying formulations

� Two economic paradigms

• Predatory pricing

• Raising Rivals’ Costs

� Some “specialized tests”

• Refusal to deal

• Predatory Pricing

• Price Squeezes

� Relationship to regulation

� Refusal to deal
� Predatory pricing/Price 
squeeze

� Exclusive Dealing & 
Related Practices

• Bundling/Tying

• Conditional “discounts”

� Deception/Fraud
� Abuse of government 
process

� Abuse of standard-setting
� Abuse of IP Rights
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� Is there a case for retaining the 
counterfactual?
• Business friendly (for dominant firms)

• Will get some cases right

� If change is warranted…
• Reinterpretation possible? (Test case?)

• Minor amendments useful?

• Major re-conceptualization needed?

�What would replace it?
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The End!
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