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1. Once again, thank you for inviting me to participate in these very informative 
sessions. I will today focus my comments on four topics that illuminate New 
Zealand’s competition law priorities, selected from a wider range of priorities that 
are in our published accountability record:2 

1.1 New Zealand’s cartel criminalisation legislation, which is a clear and pressing 
priority for the New Zealand Government; 

1.2 the evolving law in relation to jurisdiction, which has been a deliberate 
priority for our Commission in recent years;  

1.3 the issues we continue to face in enforcing s 36 of the Commerce Act, which 
we see as the next priority area for law reform; and 

1.4 how the Commission is better focussing on achieving our mission: “the best 
possible outcomes for the long term benefit of New Zealand consumers.” 

Cartel criminalisation 

2. New Zealand’s competition law has been largely unchanged since 2001 when the 
substantial lessening of competition test for mergers, and the substantial degree of 
market power threshold for unilateral conduct, were introduced. 

3. However, as I mentioned yesterday, the Commerce (Cartels and Other Matters) 
Amendment Bill (the Bill) is currently before our Parliament. The Bill has broad 
support in Parliament and we expect it to be passed into law next year. 

4. The Bill does a number of important things, and I will briefly touch on four of the 
major changes. 

The Bill modernises our approach to price fixing 

5. First, putting aside the question of whether cartels should be criminalised or not, the 
Bill modernises our definition of cartel conduct. (Some watchers of the Bill speculate 
that it might pass with this modernised definition, but without the criminalisation of 

                                                       
1  Delivered at Sydney, Friday 26 October 2012. 
2  See, for example, the Commerce Commission Statement of Intent 2012/13 available online at 

http://www.comcom.govt.nz/accountability/ 

http://www.comcom.govt.nz/accountability/
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conduct. We regard this as unlikely, but it is possible because these features of the 
Bill are not inter-dependant.)  

6. Currently, our civil prohibition is limited to agreements between competitors which 
“fix, control or maintain prices.”  

7. In broad terms, the Bill will redraft this prohibition and convert it into a prohibition 
on ‘cartel conduct’, where ‘cartel conduct’ is defined consistently with the OECD 
guidelines. Price fixing, reducing output, market allocation, and bid rigging will all be 
regarded as cartel provisions and as per se illegal. 

8. In addition, currently our Commerce Act contains a number of exemptions to the per 
se price fixing rule, covering joint ventures, joint buying, and price recommendations 
by trade associations with more than 50 members. 

9. These exemptions will be repealed and replaced with a new series of exemptions to 
the new per se rule: 

9.1 There will be an exemption for parties engaged in a ‘collaborative’ activity. I 
will discuss this exemption in more detail shortly. 

9.2 There will be an exemption to the per se bid rigging prohibition where the 
parties to the agreement tell the person running the bid process of the 
essential features of the agreement. 

9.3 There will be an exemption for vertical supply agreements where there is no 
dominant purpose of substantially lessening competition between the parties 
to the agreement. 

9.4 There will be an exemption for joint buying and promotion agreements.  

10. It is also worth noting that while not currently in the Bill, the Commerce Select 
Committee is considering whether the current exemption for international shipping, 
and the parallel Ministry of Transport authorisation regime for international air 
services, should be removed. Currently, these sectors are not fully subject to the 
Commerce Act.  

The Bill introduces a criminal offence 

11. Secondly, and most controversially, the Bill makes cartel conduct a criminal offence. 
Unsurprisingly, this is the aspect of the Bill which has garnered the most attention. 
The Bill provides that a person will commit an offence if they: 

11.1 enter into, or give effect to, an agreement containing a cartel provision; and 

11.2 intend to engage in price fixing, restricting output, market allocating, or bid 
rigging at the time they entered into, or gave effect to, the cartel provision.  

12. The maximum penalty for an individual is 7 years imprisonment, while for a body 
corporate the criminal fines match the civil fines, namely the greater of: 
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12.1 $10 million; or 

12.2 three times the commercial gain where the gain can be ascertained; or 

12.3 10% of the turnover of the body corporate and all other persons in its group 
where the commercial gain cannot be readily ascertained.    

13. While many submitters to the Select Committee have opposed criminalisation, it has 
broad political support and we predict that criminalising cartel conduct will remain a 
feature of the Bill.  

Collaborative Activities exemption and the clearance regime 

14. A novel, but important, aspect of the Bill is the proposed exemption for 
‘collaborative activities’. In effect, it replaces our current joint venture exemption.  

15. The idea of the exemption – like the current JV exemption – is to mitigate the 
potential for the per se price fixing rules to ‘overreach’. Put another way, the 
exemption is to ensure pro-competitive collaborations are not subject to a per se 
prohibition, while maintaining the per se nature of the price fixing rule for ‘hard core’ 
cartel activity.  

16. The present joint venture exemption is a form or structure based exemption. In 
contrast, the collaborative activity exemption looks to the substance of the proposed 
collaboration.  

17. The collaborative activity exemption will apply if: 

17.1 one or more of the parties to the agreement, of which the cartel provision 
forms part, are involved in a collaborative activity; and  

17.2 the cartel provision is reasonably necessary for the purpose of the 
collaborative activity. 

18. A collaborative activity itself is defined to mean an enterprise, venture, or other 
activity, in trade, that: 

18.1 is carried on in cooperation by two or more persons; and  

18.2 is not carried on for the dominant purpose of lessening competition between 
any two or more of the parties to the collaboration (that purpose may be 
inferred from the conduct of any relevant person or from any other relevant 
circumstance). 

19. To provide further certainty for business, the Bill also introduces a voluntary 
clearance regime for collaborative activities. In short, the Commission may grant 
clearance if it is satisfied that the above two features are present and that the 
collaborative activity will not have, or would not be likely to have, the effect of 
substantially lessening competition in a market (the same test we apply for merger 
clearances). If cleared, the activity will be allowed to proceed. 
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What behaviour does the exemption cover? 

20. While the regime is novel worldwide, drawing the boundary between  
pro-competitive and efficiency-enhancing conduct, and conduct that should be 
condemned as per se illegal, is a difficult issue that all jurisdictions with antitrust laws 
have had to grapple with. 

21. In this respect, it seems to us that the proposed collaborative activity exemption is 
designed to encapsulate a number of concepts which have been developed 
throughout the world as a way of distinguishing pro-competitive and efficiency-
enhancing agreements from per se anti-competitive price agreements.  

22. So, what is regarded as pro-competitive and efficiency-enhancing elsewhere? The 
United States’ Department of Justice/Federal Trade Commission (DOJ/FTC) and the 
Canadian Competition Bureau’s respective guidelines provide a useful reference 
point: 

22.1 The DOJ/FTC guidelines look for collaboration that enables participants to 
offer consumers cheaper or more valuable goods or services, bring new or 
improved products to market faster than would be possible absent the 
collaboration, or better use their existing assets.3  

22.2 Similarly, the Canadian Competition Bureau’s guidelines look for 
collaborations that permit firms to combine capabilities and resources so as 
to lower the costs of production, enhance product quality, or reduce the time 
required to bring new products to market.4 

23. Broadly speaking, we consider that these statements reflect the type of conduct to 
which the collaborative activity exemption is intended to apply.  

24. The Minister put this slightly differently in his first reading speech, when he said the 
focus is on “whether the collaborative activity has a legitimate collaborative 
purpose”. 

25. Perhaps reflecting the Minister’s perspective, the exemption, as drafted in the Bill, 
has no express requirement for the conduct to be pro-competitive and efficiency-
enhancing. Rather, the Bill adopts a negative ‘not for the dominant purpose of 
lessening competition’ test to define the type of conduct to which the exemption 
may apply. (One could paraphrase this as, perhaps, ‘not for an illegitimate purpose’.) 

26. The reason for the negative test is, officials argue, that positively requiring the 
collaboration to be pro-competitive and/or efficiency-enhancing would place too 
much of an evidential burden on businesses.  

27. We do not agree with this characterisation of the exemption and the arguments 
supporting it.  

                                                       
3  Federal Trade Commission and the US Department of Justice “Antitrust Guidelines for Collaborations 

Among Competitors”, pg 6. 
4  Competition Bureau of Canada “Competitor Collaboration Guidelines”, preface. 
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28. Our position is that the exemption should at least be amended to expressly require 
the Commission (and the court, on any case arising) to consider the pro-competitive 
purpose of the collaboration and any efficiency likely to be produced as a result of 
the collaboration. We have made this public submission to the Select Committee.  

29. We do not consider that the burden on businesses wishing to demonstrate why the 
collaboration is pro-competitive or efficiency-enhancing would be significant, 
because: 

29.1 we believe the exemption should be interpreted in light of the clear 
legislative intention to deter cartel conduct without deterring pro-
competitive and efficiency-enhancing collaboration;  

29.2 United States and Canadian experience suggests such a requirement is 
workable; and  

29.3 we do not consider that it requires a detailed quantitative investigation, but 
rather a qualitative assessment.  

30. In any event, our suggested amendment does not make efficiencies a requirement 
for a collaborative activity to be exempt. Rather, it merely makes efficiencies a 
mandatory consideration. It leaves open the possibility for businesses to show in 
some other way that they did not have the dominant purpose of lessening 
competition. 

“Reasonably necessary for the purpose of the collaborative activity” 

31. As I indicated earlier, to be exempt under the collaborative activities exemption, a 
cartel provision must be reasonably necessary for the purpose of the collaborative 
activity. 

32. The use of the phrase ‘reasonably necessary for the purpose of the collaborative 
activity’ is another example where the language of the exemption appears to be 
based on overseas experience. ‘Reasonably necessary’ is language used in both the 
DOJ/FTC Guidelines and the Canadian Competition Bureau Guidelines, and we will 
consider the approach in those jurisdictions to inform our own interpretation of 
these words. 

33. For example, the DOJ/FTC Guidelines make the following points: 

33.1 An agreement may be ‘reasonably necessary’ without being essential.  

33.2 If the participants could achieve an equivalent or comparable efficiency-
enhancing integration through practical, significantly less restrictive means, 
then the Agencies conclude that the agreement is not reasonably necessary. 

33.3 In making this assessment, except in unusual circumstances, the Agencies 
consider whether practical, significantly less restrictive means were 
reasonably available when the agreement was entered into, but do not 
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search for a theoretically less restrictive alternative that was not practical 
given the business realities. 

34. The DOJ/FTC and Canadian Competition Bureau Guidelines make clear that a 
comparative analysis is implicit when asking whether a provision is reasonably 
necessary. This seems entirely appropriate, as it seems wrong to say that a cartel 
provision is reasonably necessary for the purposes of a collaboration if the parties 
could achieve their collaboration without the cartel provision. 

35. In this respect, submitters to the Commerce Select Committee have expressed 
concern that we would adopt a ‘least restrictive alternative’ analysis. We believe that 
the Canadian Competition Bureau Guidelines provide a useful reference point on this 
issue. The Bureau states (emphasis added):  

There is no requirement under subsection 45(4) of the Act that the challenged restraint be 

the least restrictive alternative. Accordingly, in determining whether a challenged restraint is 

reasonably necessary, the Bureau will not “second guess” the parties with reference to some 

other restraint that may have been less restrictive in some insignificant way. The Bureau will 

not examine theoretically less restrictive alternatives that are not practical given the business 

circumstances. ... Unless there are significantly less restrictive alternatives to give effect to the 

objective of the broader agreement, the Bureau is likely to conclude that the restraint is 

reasonably necessary. Where there are significantly less restrictive alternatives available to 

the parties, the parties must demonstrate that the other alternatives were inadequate or 

impractical, or that such alternatives would not allow the parties to achieve the objective of 

the agreement. If the parties could have achieved an equivalent or comparable arrangement 

through practical, significantly less restrictive means that were reasonably available to the 

parties at the time when the agreement was entered into, then the Bureau will conclude that 

the restraint was not reasonably necessary.  

36. The need outlined in the Canadian Guidelines to focus on practical, fact based, 
comparators appears important. Evidence that similar collaborations exist in other 
markets (in New Zealand or elsewhere) with significantly less restrictive cartel 
provisions is likely to be highly persuasive that there are other, less restrictive 
alternatives. The converse is also true.   

37. The DOJ/FTC Guidelines take a similar approach, emphasising that they: 

37.1 look towards practical alternatives, rather than theoretical examples; and 

37.2 seek to identify whether there are practical ‘significantly’ less restrictive 
alternatives.  

38. This DOJ/FTC approach seems sensible. It appears to be consistent with the 
‘reasonably’ part of the ‘reasonably necessary’ test and an approach which focuses 
on practical, rather than theoretical or speculative alternatives. 

39. Ultimately, of course, whether a provision is ‘reasonably necessary’ is a question of 
judgment based on the practical evidence before the decision-maker.   
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Honest belief defence 

40. Another aspect of the Bill worth pausing on is the proposed honest belief defence for 
criminal cartel behaviour.  

41. Clause 8 of the Bill creates a new defence in criminal proceedings if the defendant 
honestly believed that an exemption applied (eg collaborative activity exemption, 
vertical supply exemption, or joint buying exemption).  

42. We do not support the inclusion of this honest belief defence, and have made this 
submission to the Select Committee. We do not support it because: 

42.1 such a defence is unnecessary given that a party who is uncertain about the 
legality or otherwise of their proposed collaboration can seek clearance for 
their collaboration in advance;5  

42.2 an honest belief defence is out of step with international antitrust law – such 
a defence is not available in any other jurisdiction that has criminalised cartel 
conduct; and 

42.3 dishonesty is an element of proof of the cartel offence in the United Kingdom 
and has proven problematic. Indeed, the United Kingdom government is 
proposing to take the dishonesty requirement out of its cartel criminal 
offence in the expectation that this will improve enforceability and increase 
deterrence.6 

43. Even if Parliament concludes that a defence of this kind is necessary, the current 
draft of the defence needs amendment as it currently applies where a party makes a 
mistake of law (whether an exemption applies), and where the defendant’s belief is 
unreasonable provided it is honest.  

44. In relation to the latter point, our view is that where no objective reasonableness 
requirement is included in a statute, courts will assume that the belief need not be 
reasonable provided it is ‘honest’.7 

45. Lack of a reasonableness requirement may mean that careless or wilfully blind 
defendants could potentially rely on this defence to escape charges. For example, a 
defendant who chooses not to take professional advice may seek to rely on the 
defence on the basis that, nevertheless, he or she honestly believed that the cartel 
provision was necessary.  

46. In our submissions to the Select Committee we have suggested amendments (if the 
defence is retained) which address both the mistake of law and reasonableness 

                                                       
5  A party can seek a clearance from the Commission for a collaborative activity that will not have or will not 

be likely to have the effect of a substantial lessening of competition (cl 12). The effect of being granted a 
clearance by the Commission is that a party to the agreement subject to the clearance does not 
contravene s 27 or s 30 (cl 12). 

6  Department for Business, Innovation and Skills “Growth, Competition and the Competition Regime – 
Government Response to Consultation” March 2012, at pg 69. 

7  See for example Hayes v R [2008] NZSC 3 at [53].  
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issues I have highlighted. Our strong preference, however, would be to see the 
defence removed entirely, given the availability of a prophylactic clearance. 

Jurisdiction, particularly in cartel cases 

47. The second area I want to turn to is our jurisdiction to proceed against overseas 
defendants. This is an area in which there has been a series of cases over the last six 
years.  

48. Clearly, the Commerce Act applies to conduct undertaken in New Zealand. In this 
respect, these cases establish that: 

48.1 conduct of a subsidiary is not enough in itself to amount to conduct by the 
parent in New Zealand;8  

48.2 conduct of a subsidiary or agent in New Zealand which can be attributed to a 
parent under s 90 will amount to conduct in New Zealand by the overseas 
parent;9 and 

48.3 communications (emails, phone calls, faxes) coming into New Zealand, even 
when originating offshore, amount to conduct in New Zealand by the 
originator offshore.10  

49. Those cases also consider the meaning of s 4(1), which regulates the operation of the 
Act to conduct occurring outside New Zealand. The Supreme Court has held that 
s4(1) is the only mechanism through which the Commerce Act applies to conduct 
outside New Zealand.11 

50. Section 4(1) provides that the Commerce Act applies to conduct outside New 
Zealand: 

50.1 if the person was resident or carrying on business in New Zealand; and  

50.2 only to the extent the conduct affects a market in New Zealand. 

51. In a unanimous judgment in the recent Court of Appeal decision in Visy12 the Court of 
Appeal considered the meaning of the terms ‘carrying on business’ and ‘affects a 
market in New Zealand.’  

52. In so doing, the Court specifically interpreted s 4(1)’s requirements in light of the 
purpose of the Commerce Act: “to promote competition in [New Zealand] markets 
for the long term benefit of [New Zealand] consumers”.13 

                                                       
8  Bomac Laboratories Ltd & Ors v F Hoffman-La Roche Ltd & Ors (2002) 7 NZBLC 103,627 (HC); Kuehne + 

Nagel International AG v Commerce Commission [2012] NZCA 221. 
9  Above n8, Kuehne + Nagel. 
10  Poynter v Commerce Commission [2010] NZSC 38. 
11  Above n10. 
12  Commerce Commission v Visy Board Pty Ltd [2012] NZCA 383. 
13  Commerce Act 1986, s 1A. 
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53. The Court confirmed that whether a person is carrying on business is a question of 
fact. The Court identified a number of factors relevant to that factual determination 
and said the presence or absence of any one of those factors was not dispositive, 
saying: 

...the analysis is not confined to whether or not the company maintained a systematic and 

continuous physical presence in New Zealand... the approach to be taken requires 

recognition of the practical modes of transacting business. The reality of modern day 

commerce necessitates dealing with consumers through a variety of methods of 

communication including the internet. Inevitable developments in globalisation of commerce 

are also relevant.14 

54. The Court also recognised the importance of protecting rivalry between competing 
firms in New Zealand, to ensuring that the purpose of the Commerce Act is 
achieved.15 In other words, the Court seems to ask the question: is the person 
actually engaged in rivalrous activity in New Zealand? 

55. The factors identified by the Court as being relevant to whether Visy was carrying on 
business in New Zealand were: 

55.1 Visy operated Visy NZ as an integrated division of Visy and presented itself to 
trans-Tasman customers as one business including the New Zealand division;  

55.2 Visy was directly involved in Visy NZ’s New Zealand operations;  

55.3 Visy, on various occasions, dealt directly with New Zealand customers;  

55.4 customers considered Visy to be carrying on business in New Zealand;  

55.5 Visy staff regularly came to New Zealand, including to meet with customers;  

55.6 Visy communicated directly into New Zealand both to executives of Visy NZ 
and with customers;  

55.7 Visy acted from time to time on behalf of Visy NZ; and  

55.8 industry practice saw Australian firms carrying on business here in respect of 
trans-Tasman customers. 

56. In terms of the second, ‘affects a market in New Zealand’ limb, the Court said that 
conduct will affect a market in New Zealand if it ‘relates to’ a market in New Zealand. 
The Court strongly suggested that price fixing conduct will, almost by definition, 
affect a market in New Zealand.16 

57. However, the Court went further and said that conduct which is directed at a market 
in New Zealand will be sufficient. This is an extremely important finding as this allows 
us to capture ‘entry into’ an agreement even where that agreement was entered 

                                                       
14  Above n12, at [29]. 
15  Above n12, at [30]. 
16  Above n12, at [30] and cf [121]-[126]. 
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into outside New Zealand (provided that the person was resident or carrying on 
business in New Zealand). 

58. While ‘relates to’ is a broad phrase, the Court clarified that conduct will only ‘relate 
to’ a market in New Zealand to the extent:17 

...it impacts or will likely impact upon competition in the market in NZ in which a 

contravention of the Act is alleged to have occurred”.  

59. In other words, so called ‘ripple down’ effects into other markets will not be 
sufficient; the ‘effect’ must be in the same market in which the cartel occurred. 

60. While the Visy judgment is the subject of a leave application for appeal to our 
Supreme Court, the body of jurisprudence that has now been built up has been 
useful in terms of establishing the scope of our Commerce Act. 

61. The jurisdictional law created by these precedents will be supplemented by the Bill, 
which proposes a new provision which provides that where any act or omission that 
forms part of, or any event necessary to the completion of, a contravention of the 
Act occurs in New Zealand, the contravention is deemed to have occurred in New 
Zealand. 

62. The provision is designed to mimic a provision of our Crimes Act that provides that 
where a conspiracy to engage in illegal conduct is entered into overseas, it is deemed 
to have been entered into in New Zealand for jurisdictional purposes if some act is 
done in New Zealand in pursuance of the conspiracy. This may expose a defendant to 
the Commerce Act who is neither resident nor carrying on business (such that s 4(1) 
does not apply), and who does not send communications into New Zealand.  

63. I say ‘may’ because the ambit of the provision is unclear at this time and will need to 
be tested through our courts.  

Section 36: a missed opportunity 

64. Despite a satisfying recent win, s 36 – our monopolisation provision – remains 
problematic for us. We have submitted that it is in need of reform.18 

65. As you may know, to breach s 36 a person must have: 

65.1 substantial market power; and 

65.2 a prohibited purpose; and  

65.3 have taken advantage of its substantial market power to achieve that 
prohibited purpose.  

                                                       
17  Above n12, at [34] 
18  Commerce Commission, Submission to Commerce Select Committee on The Commerce (Cartels and Other 

Matters) Amendment Bill, 30 August 2012. 
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66. It is the taking advantage aspect of this test which has proved most problematic, and 
which has been at the heart of most litigated disputes involving allegations of 
anticompetitive single firm conduct in New Zealand.  

67. The taking advantage criterion is also a requirement of Australia’s s 46. However, in 
our view, the jurisprudence in each jurisdiction appears to have evolved differently. 

68. New Zealand courts have focussed on the ‘counterfactual test’ as the method by 
which one determines whether a person has ‘taken advantage’ of its substantial 
market power. This test asks whether the dominant firm would, or could rationally, 
have engaged in the conduct it in fact adopted if it did not have the benefit of its 
substantial market power. If the firm would have engaged in the conduct even 
without its market power, it has not ‘taken advantage’ its substantial market power 
and therefore would not be found in breach of s 36.   

69. The Supreme Court has reaffirmed this test as the sole test of taking advantage.19 

70. In our view, the focus on the counterfactual test fails in some instances to properly 
screen for anticompetitive conduct. This is because it assumes that conduct that is 
equally rational for a dominant and non-dominant firm is not of concern. 

71. We also view this exclusive reliance on the counterfactual test to be out of step with 
Australian jurisprudence in which a more flexible approach, recognising different 
tests, has developed. These more flexible tests have now been codified in s 46(6A), 
which provides that in determining whether a firm has taken advantage of its 
substantial market power, a court may have regard to: 

71.1 whether the conduct was materially facilitated by the firm’s substantial 
market power;  

71.2 whether the firm engaged in the conduct in reliance on its substantial market 
power;  

71.3 whether it is likely that the firm would have engaged in the conduct if it did 
not have a substantial market power; and  

71.4 whether the conduct is otherwise related to the firm’s substantial market 
power.  

72. While we made these arguments to our Supreme Court, it rejected them when 
confirming the counterfactual test as the sole taking advantage test. As a result, the 
only way forward appears to be through legislative change.  

Focussing our performance  

73. The last topic I want to discuss is the progress we have made in focussing our 
performance.  

                                                       
19  Commerce Commission v Telecom Corporation of New Zealand [2009] NZCA 338 at [100]. 

http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s130.html#corporation
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s44zzrb.html#likely
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s130.html#corporation
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74. In introducing our Statement of Intent, our Chair, Dr. Mark Berry, explains that over 
the last few years we have focussed on rethinking the way we work, with the 
ultimate goal of achieving more with less. 

75. New Zealanders benefit when markets work well. Businesses benefit from a 
competitive environment that encourages innovation and investment and 
encourages greater regulatory certainty. Consumers benefit from optimal prices, 
quality, and choice.  

76. The outcomes that we want for New Zealanders guide our work:  

76.1 that markets are more competitive and consumers are better informed; and 

76.2 that regulation is better targeted and more effective. 

77. We have reoriented our organisation to measure our success against these 
outcomes. As part of this, we have simplified our strategic framework to 
demonstrate more clearly the links between our critical outputs, impacts and 
outcomes (what we do and why), and how we contribute to the New Zealand 
Government’s priorities.  

78. In terms of the Commerce Act we seek, over time, to have the following impacts: 

78.1 improved levels of business compliance with competition and consumer laws; 
and 

78.2 when business conduct does not comply with competition or consumer laws 
it is detected and responded to appropriately. 

79. So how do we achieve these impacts?  

80. As most businesses want to comply with the law, we see our job as being to make 
compliance easy, by helping them understand their obligations and by providing 
incentives to encourage compliance. Ultimately we want to see more businesses 
with effective, living compliance programmes in place. We continue to refine and 
publicise our approach, which focuses on voluntary compliance. This includes a 
significant programme of work reviewing and updating key elements of our strategy, 
such as our enforcement criteria and enforcement responses, which we use when 
making decisions on whether to open an investigation, and what enforcement action 
to take at the end of an investigation. 

81. A key part of this is our advocacy work. Another aspect is our Enforcement Response 
Guidelines which we will publish shortly. These Guidelines are designed to make 
clear how and why we take the enforcement actions we do.  We hope and expect 
that these Guidelines will be of real practical benefit to the society within which we 
operate, and perhaps also to our counterpart agencies and others with whom we 
deal. 

 


