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Michael Callan 
Commerce Commission  
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BY EMAIL: regulation.branch@comcom.govt.nz 
 
 
Nova Energy Submission to the Commerce Commission:  Unbundled Layer 1 Fibre Service 
 
Introduction and background 
 
1. Nova Energy Limited (Nova) welcomes the opportunity to provide a submission to the Commerce 

Commission (Commission) in relation to the consultation on Professor Ingo Vogelsang’s 
economic analysis and conclusions regarding the equivalence and non-discrimination 
obligations in the Deeds of Open Access Undertaking (Deeds) as they relate to PON Fibre 
Access Services.  
 

2. By way of background: 
 

(a) Nova is a wholly owned subsidiary of The Todd Corporation, which has been one of New 
Zealand’s leading energy explorers and producers for around 60 years. Todd Generation 
Limited, also a wholly owned subsidiary of The Todd Corporation, holds an interest in 
approximately 170 megawatts of installed power generation capacity. Nova is a supplier of 
electricity and natural gas to wholesale, retail and industrial markets.   
 

(b) In 2018 Nova entered the telecommunications market and currently supplies fixed-line 
broadband and voice services to residential customers.  Nova has recently purchased the 
business of Total Consumer Services Limited and its corporate group (trading as MegaTEL) 
including its broadband and mobile customer books. The MegaTEL business continues to 
operate as a standalone division of Nova.  

 
Nova’s views 

 
3. There are a wide range of potential negative competition implications that could arise as a result 

of the PON Fibre Access Service pricing offered by Chorus1 from 2020, especially where PON 
Fibre Access Service pricing impacts detrimentally on the ability of smaller RSPs to continue to 
compete on the basis of layer 2 services acquired from Chorus (or from a larger RSP with layer 
1 access in future).  

 
4. In order to achieve the Act’s purpose and avoid undesirable consumer and general competition 

outcomes, it is crucial that a “level playing field” is maintained. In particular: 
 

(a) Nova strongly encourages the Commission to carefully consider how any PON Fibre Access 
Service pricing methodology ultimately applied by Chorus (and endorsed by the Commission 
via guidance and enforcement action) will impact on smaller RSPs and their ability to continue 
to compete with larger RSPs when providing Fixed Fibre Line Access Services (FFLAS) and 
other downstream retail telecommunications markets.  

 
1 References to “Chorus” in this submission include the other LFCs. 
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(b) Nova considers that any PON Fibre Access Service pricing methodology that is likely to 
favour large-scale RSPs (or which impacts different access seekers differently) will certainly 
impact negatively on the ability of smaller RSPs to compete. In this regard, Nova considers 
that:  

 
(i) Using a layer 2 “price based” approach that factors the avoidable costs of a 

“reasonably efficient operator” with 15-20% market share (as defined by Professor 
Vogelsang) to determine PON Fibre Access Service prices, as opposed to a linear 
unit-based / resource cost based approach, creates a lot of uncertainties (especially 
in terms of the range of different impacts on different access seekers) and poses a 
higher risk for smaller players’ ability to compete (given smaller players do not come 
close to having 15-20% market share). 
 

(ii) Professor Vogelsang’s conclusion that a price-based approach using the “efficient 
component pricing rule” linked to the downstream costs of a “reasonably efficient 
operator” is preferable to a cost-based approach is inconsistent with Professor 
Vogelsang’s conclusions regarding non-discrimination, in that:  

 

• smaller players either would be disadvantaged (as the 15-20% market share 
assumption for a “reasonably efficient operator” is not a reality in the New Zealand 
market and therefore would favour large access seekers); and/or  
 

• such an approach would result in different impacts for different access seekers. 
 

Nova therefore encourages the Commission to further explore the interrelationship 
between equivalence and non-discrimination obligations and reconcile the respective 
requirements of each obligation. 
 

(iii) A consistent approach to how equivalence and non-discrimination principles are 
applied to the supply of PON Fibre Access Services under the Deeds and the supply 
of FFLAS under the new regulatory regime is extremely important, especially given 
the inter-dependencies between these services. 

 
5. Nova encourages the Commission to actively seek targeted input from less well-resourced 

parties and smaller players throughout the remainder of the consultation process.  We would be 
happy to meet with the Commission to further discuss our submission and to answer any 
questions that you may have. Please direct any questions or other matters regarding this 
submission, in the first instance, to:  

 
Cameron Pentecost – Legal Counsel – Todd Corporation 

 
Yours sincerely  

    
Babu Bahirathan 
Chief Executive Officer 
Nova Energy Limited 


