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Figure 13: Total reach by digital news media, 2016

Source: Information provided and sourced by Fairfax from Nielsen CMI Fused Q4 15 - Q3 16
Nov 16 TV/Online. Definitions of news media and news programming are defined by Fairfax.

1537. Figure 14 below illustrates the monthly reach of the main TV operators of their
flagship TV news selected various news media organisations via their TV platforms.
The figure below illustrates that monthly reach of TVNZ’s 1 News at 6pm is around
69% on a monthly basis.””® The monthly reach of MediaWorks’ Newshub at 6pm is
around 59%. Both of these are substantially higher than Sky News TV.

Figure 14: Total reach by TV news media (selected programmes), 2016

Source: Information provided and sourced by Fairfax from Nielsen CMI Fused Q4 15 - Q3 16
Nov 16 TV/Online. Definitions of news media and news programming are defined by Fairfax.

1538. Figure 15 below illustrates the weekly reach of various news media organisations via
their print platforms. Note that as reach for print products is estimated on a weekly

979 . . . . . . .
This data does not include reach of content via the various media organisation apps; however, as

indicated in the Reader Markets section, the pattern of consumption of New Zealand news via apps is
similar to the consumption of New Zealand news via browsers.
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basis, these figures are likely to be relatively lower than the similar reach estimates
for online and TV, which are based on a monthly basis.

The merging parties account for the overwhelming share of audience reached by
newspapers. As an example, the reach of just one of NZME’s 31 papers, The New
Zealand Herald, is 31%, and the Saturday version of that paper is 12%. Similarly, of
Fairfax’s 75 papers, The Dominion Post has the greatest reach at 13% followed by
The Press at 11%.

In addition to the merging parties, this includes magazine publisher Bauer, Allied
Press, NBR, and three independents publishers. Even acknowledging the decline in
newspaper readership, the reach of the Applicants’ publications is considerably
larger than that of any other print publishers.
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Figure 15: Total reach by print publications, 2016

% population (newspaper 15 years+, magazine 10 years+)

All Fairfax Monthly Communities 58.2
The Dominion Post 12.8
The Press 10.5
Sunday Star Times AIR 73
Waikato Times 4.6
Dominion Post Sat AIR 4.4
x
(]
t Sunday News AIR 25
fid
The Southland Times 2.7
Manawatu Standard 2.3
Taranaki Daily News 1.9
The Timaru Herald 1.8
The Nelson Mail 1.5
g
% The Marlborough Express 0.8
&
H The NZ Herald 31.1
c
NZ Herald Sat AIR 12
Herald on Sunday AIR 8.1
w Hawkes Bay Today 2.8
=
~N
= Bay of Plenty Times 2.5
The Northern Advocate 21
Rotorua Daily Post 1.4
Wanganui Chronicle 1.4
— Otago Daily Times 5.6
23
s Greymouth Star 0.5
&
2 The National Business Review AIR 1
= The Gisborne Herald 1
=
g Ashburton Guardian 1 0.9
3
= Wairarapa Times-Age 0.6
n North & South 5.7
c
N @
& 2 NZ Listener 51
3 @
= Metro 3.1

Source: Information provided and sourced by Fairfax from Nielsen CMI Fused Q4 15 - Q3 16
Nov 16 TV/Online. Definitions of news media and news programming are defined by Fairfax.

Figure 16 below illustrates the weekly reach of various news media organisations via
their radio platforms. As with print, reach is understated relative to online and TV
because reach is measured on the basis of listenership over the last seven days
rather than the previous month.
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1542. Based on the various organisations news and information stations, as opposed to
music-focused stations, RNZ’'s weekly reach for its radio broadcasts in 2016 was the
highest at 13%.%% The next highest reach is that of NZME’s Newstalk ZB, at 12%.
Both of these stations are significantly higher than MediaWorks’ Radio Live, which
has a weekly reach of 5%.

1543. Of note is that overall, the total reach of all radio is 59%, down 12% since 2014, with
a particular decrease in audience amongst 15-39 year olds.?®

Figure 16: Total reach by radio (selected stations), 2016

% population 10 years+

N
z RNZ National 133
2 w
o E NewstalkZB 11.8
e =
© 0
Ef—, Radio Live 54
s=3

Source: Information provided and sourced by Fairfax from Nielsen CMI Fused (excluding
RNZ). Definitions of news media and news programming are defined by Fairfax. Radio NZ
reports weekly cumulative audience for RNZ National 10+ population, for the period April 24
to October 22 2016, http://www.radionz.co.nz/about/audience-research.

1544. The reach figures outlined above are particular to specific products (eg, mastheads,
websites, programmes) rather than entire organisations. Therefore, the collective
reach of each of these organisations is greater than the reach of individual
products.982

1545. Nevertheless, overall it is clear that the Applicants reach a large share of New
Zealanders via their various products. This is not only in terms of the relative
popularity of particular products such as their websites, but also because of the
number of their products. Fairfax has a total of 78 news products and NZME has
35.% For example, the monthly reach of Fairfax’s 63 community papers alone is
59%.

1546. In contrast, TV has nine news products,984 and MediaWorks has eight.985 Allied Press,
the third largest print publisher, has three products.

%9 Note that RNZ’s reach data is estimated separately to commercial radio stations. Source: Glasshouse

Consulting presentation to NZ on Air, Where are the audiences? (2016) at slide 12.

Glasshouse Consulting “Presentation to NZ on Air, Where are the Audiences?” (2016) at [slides 15 and
27].

Note that individual reach figures per product cannot be aggregated since it would entail double-counting
of those people who are reached by an organisation via multiple channels. For example, an individual
may be exposed to both the print version of the NZ Herald and nzherald.co.nz.

For Fairfax this includes nine daily newspapers, two paid weekly newspapers, two websites, two
magazines and 63 community newspapers. For NZME this includes of six daily newspapers, two paid
weekly papers, three websites, one radio station, and 23 community papers

As noted we only have the reach figure for TVNZ’'s One News 6pm. The other news products are
Breakfast, One News Midday, Q+A, Seven Sharp, Tagata Pasifika, Te Karere, and Tonight.

The other news products are Newshub Late, Prime, The Project, The Nation, and The AM Show.

981

982

983

984

985
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1547. To further consider the impact of the merger, we have also considered the estimated

reach of the merged entity within specific platforms. For instance, Figure 17 indicates
that the average combined monthly reach of the merging parties’ web brands is 2.4
million New Zealanders.”®® The reach of Newshub’s website is 900,000 New
Zealanders aged 10 and over. TVNZ’s 1 News Now website and RNZ's website have
similarly low relative reach figures of 600,000 and 500,000, respectively.

Figure 17: Monthly reach of New Zealand web brands, Q4 2015 — Q3 2016 (unique

audience)®®’
2.4
2.1
z
S 1.8
H
+
w
©
(Y]
>
5] 0.9
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8 0.6 0.5
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K 0.2 0.2 0.1
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Q& Q& Q < © > " &
of of & B S & & R of
&’ oY < & = &2 & < ¥’
S AN > ) /\/' A N >
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S S ¥
$ Q:b éq,

Source: Information provided and sourced by Fairfax from Nielsen CMI Fused Q4 15 - Q3 16
Nov 16 TV/Online.

Multi-sourcing by news consumers

1548. Having considered the reach of various platforms and products, the Commission has

also obtained data that indicates the degree of multi-sourcing by consumers.*®®

Multi-sourcing is indicative of the extent to which New Zealanders benefit from the
external plurality currently available to them in that it demonstrates the various
sources of news they use. The multi-sourcing data relating to the four largest
domestic media organisations is shown in Table 24 below.?®

986
987

988

989

An individual is counted as a viewer in this data if they visited the website at least once that month.

The merged entity total is calculated as the stuff.co.nz total plus 0.125*the nzherald.co.nz total to
account for 87.5% of nzherald.co.nz viewers also visiting stuff.co.nz.

Report by Nielsen (1 November 2016) commissioned by the Commerce Commission. Multi-sourcing
estimates based on reach of all news products for each news media organisation with the exception of
mobile apps.

The table cells indicate the percentage of media users indicated in the column heading that also use the
products of the organisation in the row heading. For example, the percentage of Fairfax users that also
use TVNZ products is 83.2%. Note that these figures are based on varying time periods over which reach
is measured. Consequently this data is likely to overstate the reach of those media that are measured
monthly (websites and TV) versus those that are measured weekly (print and radio). To this extent the

2875553
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Table 24: Multi-sourcing by major news organisation, 2016°*°

FAIRFAX NEWS 86.4% 79% 78.8%
NZME NEWS 74.1% 68.1% 68.1%
TVNZ NEWS 83.2% 83.6% 90.6%
MEDIAWORKS o o o

NEWS 82% 82.6% 89.6%

Source: Nielsen CMI Q3 2015 - Q2 2016, August TV/Online Fused. Base: All People 10+.
Definitions of news products agreed with the Commerce Commission.

1549. These figures indicate that Fairfax and NZME users regularly turn to each other’s
products, as well as the products of TVNZ and MediaWorks.”! In particular, 74.1% of
Fairfax readers also use NZME products, and 86.4% of NZME users also use Fairfax
products. While TVNZ and MediaWorks would remain highly used alternatives with
the merger, the benefits of the dual usage of Fairfax and NZME would be lost.

1550. As in the case of the reach data, the data above are likely to overstate the degree of
multi-sourcing to the extent that some New Zealanders use one or two primary
sources for much of their news, but occasionally view content from rival news
brands. For example, a Fairfax user that uses Fairfax products on a daily or weekly
basis and only use MediaWorks products once a month, would still be captured
within this multi-sourcing data.”*?

1551. As outlined in the Reader Markets section, particularly Figures 3 and 4, there is also a
high degree of multi-sourcing between NZME’s and Fairfax’s websites. The level of
multi-sourcing between these two websites is higher than between either of these
websites and any other news media organisations’ websites. This suggests that, at
least in relation to the consumption of New Zealand news content on digital
platforms, the degree of external plurality that would be lost would be higher with
this merger than if either of the Applicants merged with any other news media
organisation.

Summary of consumption measures

1552. Overall, the Commission considers the Applicants to be important providers of news
services, particularly via their print and digital products. We also recognise the
importance of linear TV news, particularly in terms of reach. However, even taking

degree of multi-sourcing across some platforms may be overstated. Therefore, the Commission has also
separately examined the reach of the various news organisations within different platforms above.
Newspapers — weekly coverage, Online — monthly fused Online Ratings, Radio — stations listened to last 7
days, TV —monthly fused TV Ratings.

RNZ is not included in these figures because Nielsen does not collect information regarding its radio
ratings.

Similar to the reach data, the multi-sourcing data does not include consumption of content via the
various media organisations’ mobile apps.

990

991

992
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that into consideration, the reach, consumption and multi-sourcing figures available
to the Commission suggests that external plurality would be significantly impacted
by this merger. This is particularly the case since TV news typically does not have the
depth and breadth of news coverage as text. We considered this further in the below
discussion of impact measures.

Impact measures

1553.

1554.

1555.

In addition to measures of availability and consumption of news content, it is useful
for the Commission to consider the relative impact of content published on each
media platform. This is because some media platforms may have a greater impact
than others, and may therefore contribute more to overall media plurality. For
instance, listening to a 3 minute radio news bulletin may have less impact than 30
minutes spent reading an entire newspaper. Moreover, consumers may consider
some sources to be more credible than others, increasing that source’s impact and
therefore contribution to plurality.

The Commission is not aware of any research that specifically seeks to measure and
compare the impact of different New Zealand news media organisations. In the
absence of any such research, the Commission has reviewed various other research
that to some degree considers the importance of different sources.

A study commissioned by News Works’®* found that New Zealanders rate
newspapers, a medium in which the merging parties account for the overwhelming
share of publications, as more reliable, credible, dependable and trustworthy. The
medium that rates the next highest on these features is TV (see Figure 18).

Figure 18: How New Zealanders describe different media, 2013%%

Reliable ( @
® Newspaper
Credible @ Magazine

Radio
o1V
Internet

Dependable @ o
Trustworthy @ @

0% 100%
Source: News Works

993

New Works NZ is a commercial entity of the Newspaper Publishers' Association. It advocates news media

brands throughout New Zealand like Stuff, NZ Herald, The Dominion Post, The Press, and Otago Daily
Times among others (http://www.newsworksnz.co.nz/about/.

994

2875553

New Works NZ “Newspapers are but one expression of a modern news brand” (2013) at slide 16.
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1556. In relation to attributes related to content and timeliness, the same survey found
that New Zealanders rate the internet most highly, followed by, in all categories but
one, newspapers (see Figure 19). As discussed in the Reader Markets section, the
Applicants are the pre-eminent sources of New Zealand news online and also have
well-known national and regional brands across print and radio platforms.

Figure 19: New Zealanders' views of content and timeliness, 2013%°

Makes me feel very
informed and @ @
knowledgeable about

topics of interest

® Newspaper
Gives me a balanced view @ @ . i
about topics of interest Magazine
Radio
TV
Best for getting an in
depth look at what's
happening in the world m

around me

Internet

Allows me to follow the
latest developments in @ @
breaking news stories

0% 1007

1557. As discussed in the Reader Markets section and further below, the Commission does
not consider that radio and TV generally have the same depth and breadth of news
coverage as text-based news. While TV and radio broadcast regular news bulletins,
more in-depth programming is more often broadcast outside of peak times or on
niche channels.

1558. The Commission also considered the importance of the Applicants in setting the
news agenda and breaking stories that are picked up by other mainstream media
organisations. As discussed in the Reader Markets section, the Commission
understands that it is common place for journalists at each of the main media
organisations to monitor each other’s news output to ensure that they are not
missing important news stories.

1559. This, according a senior industry figure, is because stories published by these
organisations will have been confirmed, fact-checked and cleared by these
organisations’ legal teams.”®® This senior industry figure outlined that the Applicants
are the media organisations that provide the greatest number of stories that are
picked up by others. This is because of the greater output, largely stemming from the
larger network of journalists the Applicants have in comparison to the three
broadcasters, TVNZ, MediaWorks and RNZ.

% New Works NZ “Newspapers are but one expression of a modern news brand” (2013) at slide 17.

% Commerce Commission interview with MediaWorks (13 October 2016).
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As outlined in the Reader Markets section, and as suggested by the Applicants, the
demand for video-based news content appears to be growing. However, we do not
consider that this is necessarily at the expense of text-based news.”®’

Changes to external plurality following the merger

1561.

1562.

1563.

1564.

1565.

Based on the various measures and analysis outlined above, it is the Commission’s
view that this merger would lead to a substantial immediate increase in
concentration across the news media sector.

The Commission considers that consumption of New Zealand news content is
currently highly concentrated, particularly in comparison to many other jurisdictions,
including those of a similar size. In particular, the Applicants account for a large share
of both the production and distribution of New Zealand news. This is particularly the
case across both print and digital platforms, where the merged entity would publish
and control the overwhelming majority of New Zealand news content consumed
based on a wide range of measures, as detailed both in this section and the Reader
Markets section.

The merger would result in an increase in this concentration of production,
availability and consumption of New Zealand news. As outlined above, the merged
entity would have control over a significant proportion of the news and information
that is consumed by New Zealanders. Further, online news is an increasingly
important distribution platform, as evidenced by the various impact measures, and
the consumption of the Applicants’ websites is many times greater than the next
most popular news websites. Although it is becoming less important, the Applicants
also control a large share of print news media, which appears to be considered by
news consumers to be the most credible and trustworthy news source.

Based on the available evidence regarding production, consumption, and impact,
and the difficulties other players face in either entering or expanding, the
Commission is not satisfied that the highly concentrated pattern of consumption of
New Zealand news online would reduce significantly over the next five years.

In this context, it is our view that the merger would result in a significant decrease in
external plurality. For the reasons outlined below, the Commission considers that
this significant reduction in external plurality would not be offset by other media
organisations as the Commission also considers constraints on entry and expansion
remain significant.

Plurality from other mainstream media organisations

1566.

The Commission acknowledges that, following the merger, a large proportion of the
population would get some of their news from other media organisations and via
other platforms. In particular, they would obtain news from TV and/or radio
broadcasts from the likes of TVNZ, MediaWorks and RNZ. However, this does not
resolve our external plurality concerns.

997

See also, as outlined above, Reuters Institute for the Study of Journalism “The future of online news

video”, Digital News Project 2016.
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While TV continues to be an important news source, there appears to be a trend of
decreased viewing of traditional (linear) TV broadcasts, and online has become the
dominant news source, particularly among younger members of the public. While
the decline in TV is yet to match the decline in print, if it continues, this could place
TV as a source of news content in jeopardy.

Whereas radio does not appear to be facing any of the decline that TV and especially
print appear to be experiencing, the two major news content stations that are not
owned by the merging parties (MediaWorks’ Radio Live and RNZ) have a much
smaller reach than that of the merging parties. For instance, Radio Live’s daily reach
is 3% and RNZ’s is 13% of the population aged 10 and over.

Radio and TV news often do not have the range and depth of news coverage of text-
based news, particularly in relation to regular news bulletins. Nevertheless, there are
in-depth TV and radio programmes that present and discuss newsworthy matters in
detail.

In fact, one area where some journalists suggested that the Applicants’ rivals may be
strong was political coverage. One journalist in particular mentioned that the
Parliamentary press gallery is one of the more competitive environments, noting
TVNZ's strong presence.998 However, such in-depth TV programmes are often
screened outside of peak viewing times or on niche channels which do not draw
large, mainstream audiences. Examples include Q + A on TVNZ, The Nation on TV3,
or Native Affairs on Maori TV.

The Commission acknowledges that one of the Applicants, Fairfax, currently hosts
content produced by other media firms (TVNZ, RNZ, Newsroom) on its digital
platforms (ie, stuff.co.nz and the stuff app). This helps these organisations reach a
wider audience, and to that extent may contribute to improving the current degree
of plurality.

However, even if current content sharing arrangements were to continue post-
merger, the ultimate decision on whether to publish a specific story or piece of
content created by TVNZ, RNZ, Newsroom or any other firm (eg, Business Desk)
would be made by the merged entity.”®® Therefore, the merged entity could choose
not to host or publish any specific content or story that it considered was not in its
own interests for whatever reason. Alternatively, the merged entity could edit
content produced by others in a manner that is more consistent with the merged
entity’s interests to the detriment of readers.’° As a result, the Commission does
not consider that such existing content-sharing or hosting arrangements alleviate our
external plurality concerns.

Also, other large scale news media organisations (in particular TVNZ and
MediaWorks) routinely monitor the Applicants’ websites and publications for news

998
999
1000

Commerce Commission interview with E t (2 August 2016).
For example, see Commerce Commission interview with [ ]at8and 9.
One interested party suggested that at least on one occasion, such an editorial choice was made by one

of the Applicants. Commerce Commission interview with [ ].
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stories. Content published by the Applicants forms an important source of news for
these organisations. If the merged entity ceased to investigate and cover certain
stories, whether as a result of merger-related cuts to editorial staff or because of
editorial choice, this would flow-on to some of the content that these TV and radio
broadcasters would otherwise cover.

Plurality from small media organisations

1574. The Commission does not consider that the smaller and niche domestic media
organisations play as strong a role in the production and distribution of New Zealand
news content. These organisations have far fewer resources, have much less reach
amongst the public and do not appear to be monitored to the same extent by the
major organisations.

1575. As outlined above, many of these smaller players, especially blogs, often provide
opinion on news content produced by one of the main news organisations rather
than original news content. Although there may be occasional isolated instances
where smaller players produce news content that has a large impact, the
Commission does not consider this could be relied upon to replace a loss in external
plurality resulting from the merger.

1576. In contrast, the merging parties have substantially greater news gathering resources,
well-known national and regional brands, and operate across print, digital and radio.

Plurality from public broadcasting

1577. The Commission considers that the impact of the merger on external plurality is
unlikely to be constrained by public sector broadcasters in New Zealand. Compared
to other jurisdictions, there is comparatively limited funding for public interest
content in New Zealand. Although TVNZ and RNZ are publicly owned, TVNZ has a
commercial focus and they do not receive the level of funding or have the level of
coverage equivalent to the BBC or the ABC, for example.

1578. In particular, RNZ’s funding has been frozen in nominal terms since 2010.*°* This
constitutes a decrease in funding in real terms since 2010 of 7.3%.°°> More broadly,
New Zealand allocates a relatively small amount of public funding to public service
broadcasting compared with many other OECD countries.'*

1579. Also relevant to an assessment of public broadcasting is NZ on Air, the government
media funding agency that funds a range of domestic content to add diversity and

1001 padio New Zealand received $31.816 million annually for its operating costs, 2009-10 to 2015-16.

http://www.nzonair.govt.nz/search/funding/radio/radio-nz#fundingForm

This constitutes a decrease in funding in real terms since 2010 of 7.3% (when expressing 2017 Q1 $31.816
million in 2010 Q4 terms). CPl index: http://www.rbnz.govt.nz/-
/media/ReserveBank/Files/Statistics/tables/m1/hm1.xls

Nordicity, “Analysis of Government Support for Public Broadcasting prepared for CBC/Radio-Canada, 11
April 2016” at 9. This shows New Zealand has the second lowest level of public funding for public sector
broadcasters amongst a group of 18 OECD countries. We note that public funding provided to public
service broadcasters may be used for more than the production of news content, for example, cultural
programming.

1002

1003
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choice for New Zealand audiences on radio, TV, and online.’*®* NZ on Air announced

it intends to change its funding approach to remain flexible in light of what it
considers to be “a fast-changing, converging media environment.”*%%

The Commission acknowledges that NZ on Air funding is likely to assist in widening
the range of domestic news that is available to New Zealanders. This is because, as
outlined in its most recent proposed funding strategy, some of its funding will be
directed to factual content, including documentaries, specialist journalism, and
informational content. This includes funding RNZ.

However, the Commission does not consider that NZ on Air can be relied on to
ensure that any reduction in media plurality arising from the merger would be offset.
This is because of the relatively ad hoc and specialised nature of the content that is
funded, and there is no indication that this would change or that its funding would
increase. For instance, funding may be provided in relation to content regarding a
specific issue that may be presented in, say, a one-off documentary. Furthermore, a
large share of NZ on Air funding is directed to non-news content, such as drama,
music and other cultural or artistic content.

We note that New Zealand’s largest publicly owned media organisation, TVNZ, does
not have a public service objective.1006 In 2011, the New Zealand Government
abolished the TVNZ Charter in favour an annual Statement of Performance
Expectations (SPE), which is more commercial in its focus.® The SPE states that
TVNZ must provide high quality content that:

1582.1 isrelevant to, and enjoyed and valued by, New Zealand audiences; and

1582.2 encompasses both New Zealand and international content and reflects
Maori perspectives.

Although the SPE sets out the scope of TVNZ's functions and intended operations, it
does not refer to the provision of news or the requirement for independence and
impartiality. However, TVNZ is still subject to broadcasting standards as set by the
Broadcasting Standards Authority which include “balance”:

1004

1005 NZ

See http://www.nzonair.govt.nz/about-nz-on-air/how-we-invest/

Media Fund is effective from 1 July 2017. See http://www.nzonair.govt.nz/news/articles/nz-on-air-

responds-to-changing-audiences-with-change/

http://www.nzonair.govt.nz/digital/
http://www.nzonair.govt.nz/document-library/nz-on-air-funding-strategy-2017/

1006 u p

until 2011, TVNZ had, among other things, an obligation to “provide independent, comprehensive,

impartial, and in-depth coverage and analysis of news and current affairs in New Zealand and throughout
the world and of the activities of public and private institutions” (The TVNZ Charter,
http://images.tvnz.co.nz/tvnz/pdf/tvnz _charter 01.pdf

1007
See

http://images.tvnz.co.nz/tvnz_images/about tvnz/Board%20Approved%20Statement%200f%20Perform

ance%20Expectations%2031st%20May.pdf
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broadcasters should make reasonable efforts, or give reasonable opportunities, to present

significant points of view either in the same programme or in other programmes within the

. . 1008
period of current interest.

In contrast, RNZ has a public service charter, the Radio New Zealand Charter (the
RNZ Charter).'®® One of the purposes of the RNZ Charter is to provide reliable,
independent, and freely accessible news and information. In addition, RNZ is obliged
to provide comprehensive, independent, accurate, impartial, and balanced regional,
national, and international news and current affairs. However, we note that RNZ’s
website covers less news than the Applicants and the reach of its radio platform is
only around 13% of the population.***

In contrast, in the UK the BBC is the most popular news source both online, where it
is used by 51% of the population on a weekly basis, and across traditional TV, radio

and print platforms, where it is used by 66% of the population on a weekly basis.’**
Over both online and traditional platforms, the BBC has a reach more than twice as

large as the next largest news media organisation.

In Australia, the ABC is the equal top most popular news source online, level with
News.com.au with a weekly reach of 29%.'°*? Over traditional TV, radio and print
platforms, the ABC is the third most popular source with 38% reach, narrowly behind
Channel 7 News and Channel 9 News which have 41% and 39% respectively. SBS is
the fifth most popular news source over traditional platforms with a reach of 21%.

In Ireland, RTE is the most popular news source both online, where it is used by 42%
of the population on a weekly basis, and across traditional TV, radio and print
platforms, where it is used by 59% of the population on a weekly basis.***®

New entry unlikely to significantly increase plurality in the next five years

1588.

1589.

This high level of concentration means that the future development of the news
media sector in New Zealand is an important factor in our analysis. The Commission
is not satisfied there is a real chance that this concentration would be materially
eroded by new or recent entry over the next five years. While there are recent
instances of new entry or expansion, such as newsroom.co.nz, newsie.co.nz, and
noted.co.nz, these media platforms account for a very small share of current news
consumption. There is no guarantee that these firms will necessary grow audience
and/or obtain financial sustainability. More detailed discussion on our reasons for
this position, particularly the barriers to effective entry and expansion, are outlined
in the Reader Market section.

As set out in the Reader Markets section , the other main news media firms
suggested that there were significant barriers to entry and expansion in the online

1008
1009

Broadcasting Standards Authority “Broadcasting Standards in New Zealand Codebook” (April 2016) at 39.
http://www.radionz.co.nz/about/charter

1010
1011
1012
1013

2875553

Glasshouse Consulting “Presentation to NZ on Air, Where are the Audiences?” (2016) at slide 12.
Reuters Institute for the Study of Journalism “Digital News Report 2016” at 35.
Reuters Institute for the Study of Journalism “Digital News Report 2016” at 79.
Reuters Institute for the Study of Journalism “Digital News Report 2016” at 47.
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news market. These barriers include both the costs of running a national news
organisation and the difficulty of monetising content created and published online.

1590. We also consider that incumbency and the possession of an established news brand

is likely to be a major advantage in attracting and retaining audiences online. For
instance, many users may favour using a limited number of apps on their mobile
devices, particularly for news content.'®** Therefore, organisations whose apps have
already achieved a high rate of market penetration are likely to be in an
advantageous position compared to smaller rivals and new entrants.

1591. We also consider the views of Dr Levy and Mr Foster regarding the entry and

expansion of rivals are relevant, particularly their view that there “... are still
significant barriers to entry which are likely to deter the emergence of new large-
scale news providers.”1015

1592. We acknowledge that, as highlighted by the Applicants, social media networks such

as Facebook can facilitate external plurality by providing a low cost distribution
channel for media organisations and others to reach larger audiences.

1593. However, we do not accept NERA’s view that external plurality is less of a concern if

there is no significant bottleneck in the distribution of content. While we agree that
there is no significant distribution bottleneck or significant technical barriers to
publishing content, as outlined by the Applicants themselves, it is typically relatively
difficult to derive substantial revenue from these open distribution channels.

1594. We also consider that the production and publication of content should not be

considered in isolation of consumption patterns. As indicated above, consumption
data is also crucial for generating a complete picture of existing levels of plurality and
the changes from the proposed merger. Simply because it is possible for a wide
range of content and perspectives to be published online does not necessarily imply
that this content will be consumed by a large proportion of consumers.

1595. We acknowledge that some studies indicated that some consumers of news content

via social media tend to be less aware of news brands, which the Applicants

1014

1015

Reuters Institute “Digital News Report 2015”, Executive Summary: “Surprisingly, given the amount of
time spent in apps generally, people in most countries say they are likely to access news via a mobile
browser. This suggests that news may not always be a primary destination but will often be found
through links from social media or email. Only the UK bucks the trend, with the mobile app preferred
(46%) over the browser (40%) and 10% saying they use them about the same. On average people use a
small number of trusted news sources on the mobile phone. The average across all countries is 1.52 per
person, significantly fewer than on a tablet or computer. We also find that, even though 70% of
smartphone users have a news app installed on their phone, only a third of respondents actually use
them in a given week, reinforcing the difficulty many news brands have in cutting through on this
crowded and very personal device.”

Dr David Levy and Robin Foster “Impact of the proposed NZME/Fairfax merger on media plurality in New
Zealand: Expert review of the Commerce Commission’s Draft Determination Document” (16 November
2016) at 18.
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submitted diminishes the value of their news brands and makes it easier for other
players to obtain consumers. However, we consider that existing data suggests that
the majority of online news consumption in New Zealand is not sourced via social
media platforms, but from news media organisations’ own platforms.

1596. Furthermore, recent trends such as the ‘fake news’ phenomenon experienced in
other jurisdictions highlight the need for and benefit of an established brand. In a
recent Reuters Institute survey of 143 “editors, CEOs and digital leaders” of existing
digital news brands, 70% of the respondents were of the view that the distribution of
fake/inaccurate news has strengthened the position of news brands online. One
respondent noted “as a provider of high quality news we’re needed more than

eve rn 1016

1597. Such a trend may well further entrench the strong position currently held by the
Applicants’ brands. Furthermore, the relatively small size of the New Zealand market
means that new entry from major international news brands is less likely than
elsewhere.

1598. The Commission also notes that Facebook has the ability to modify its content
dissemination algorithm as it sees fit. The Commission notes that this can have, and
indeed has had, a major impact on news media using this distribution channel.’®"’

1599. Consequently, we are not satisfied that the availability of social media platforms
necessarily alleviates our concerns regarding the loss of external plurality.

Other matters affecting external plurality

1600. The Applicants raised several other arguments regarding external plurality. For the
reasons outlined below, these did not change our view.

Regulatory policy settings

1601. The Commission does not accept the Applicants’ submission that clear language in
the Commerce Act would be needed to expand the remit of the Commission to
media plurality issues.’®*® To the contrary, we are required to consider the public
benefit of this proposed merger in a setting where media ownership is unregulated
and there is limited media content regulation.

1602. Existing policy settings regarding media plurality have been established in a media
environment that could change substantially if the merger were to proceed. While it
is possible that these policy settings could be altered post-merger, it is not possible
for the Commission to predict whether and when this likely to occur, and how any
alteration might impact a consummated merger.

1016 Reuters Institute “Journalism, Media, and Technology Trends and Predictions 2017”, Digital News Project

2017 at 9.

Commerce Commission Conference (6 December 2016) transcript at pages 23-24 and email from Russell
McVeagh (on behalf of the Applicants) to the Commerce Commission (26 April 2017).

Fairfax/NZME “Legal Submission in relation to Commerce Commission’s Jurisdiction to Consider Plurality
Issues on Jurisdiction” (25 November 2016) at [38].
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Consequently, the Commission has used existing policy settings as the basis from
which to assess both the with and without the merger scenarios. These settings
include not only the absence of any specific plurality-related regulation, but also the
current funding and operations of the various publicly owned or funded
organisations, including RNZ, TVNZ, Maori TV, NZ on Air, Parliament TV, etc.

Commission’s view on payment plurality and ‘free riding’

1604.

1605.

1606.

1607.

1608.

1609.

In relation to payment plurality and the possibility that the merger would better
enable a digital paywall to be implemented, the Commission agrees with Professor
Picker that imposing a direct charge over certain content published online may
incentivise a greater level of production of that content.’®*® This could have some
positive impact on the quality of content produced in terms of diversity, and
therefore, plurality.

However, it is not clear what form a digital paywall would take, in particular whether
it would be limited to certain types of content or would be a more general metered
paywall across all of the merged entity’s content. There is also a real chance that the
merged entity would not implement a paywall at all.

Consequently, the Commission cannot rely on any positive payment plurality impact
necessarily eventuating. Furthermore, our paywall modelling suggests that any
paywall would likely apply only to a small proportion of readers. This implies that any
potential payment plurality impact that was to arise would likely be relatively small.

With regard to the potential reduction in free riding on journalistic output as a result
of the merger, it is our view that this may occur to some degree given that the
Applicants are currently each other’s closest competitors in reader markets for New
Zealand news (see the Reader Markets section). Therefore, eliminating each other’s
closest competitor may reduce free riding, particularly as we understand that it is
not uncommon for the Applicants to report on stories first covered by their rival
(known as “matchers”).

However, although the Applicants may consider such free riding as a disincentive to
invest in some content, we consider that having multiple news media organisations
report on the same stories brings with it real plurality benefits.

As we outline in the Reader Markets section, we note that while the Applicants often
produce stories on the same topic, event or issue, they often seek to differentiate
these stories. This can occur by raising a different angle on the matter. An example is
a story broken by NZME regarding the New Zealand citizenship of American
businessman Peter Thiel. While NZME broke this story it was also picked up by a
range of other news media outlets, including Fairfax. In covering this story, Fairfax

1019

Professor Randal C. Picker “Commentary on Draft Determination of New Zealand Commerce Commission

re Fairfax/NZME Proposed Acquisition” (25 November 2016) at 4.

2875553



1610.

322

applied several different perspectives, including opinion pieces both for and against,
as well as a publishing an article providing background on Peter Thiel.**%

The Applicants submitted that reporting on the same stories is unnecessary
duplication, particularly in relation to what the Applicants refer to as “commodity
news”.’%?! Nevertheless, it is the Commission’s contention that bringing different
perspectives to the same topic, event or issue constitutes a benefit of external

plurality. This aspect was summarised by Mr Foster, who suggested that:

“...one man’s duplication is another man's plurality. So | think if you think about certain areas
of coverage like political coverage which you refer to, it may actually be a great benefit from
the plurality point of view to have that range of people in the press gallery L

Safeguard from internal plurality

1611.

1612.

1613.

Given that we consider that this merger would significantly reduce external plurality,
we considered whether internal plurality within the merged entity would be
sufficient to counter this loss of external plurality.

Internal plurality is more difficult to measure than external plurality. Consequently,
the Commission sought information from both the Applicants and other interested
parties on the current degree of internal plurality, how internal plurality could be
affected by the merger, and whether internal plurality could be relied on to offset
the decrease in external plurality.

Regarding internal plurality, Mr Foster stated that regulators should exercise “a
degree of caution” in placing too much reliance on internal plurality as in practice it
can prove elusive. Mr Foster noted:

There’s also an issue about however well-intentioned the organisation is in terms of
protecting editorial independence that you might see within an organisation, a sort
of group think can emerge so that [an] organisation, like it or not, thinks in a certain
collective way about things. It may not be imposed on them in any sense but it is just
the way organisations behave. There’s more chance of avoiding that if you have
more entities in the marketplace.

But | think the main reservations that regulators would have if they were being
asked are about how easy it is for voluntary codes to be changed and ignored should
circumstances change and the experience of the different types of owners, the

1020

On 23 January 2017, business reporter Matt Nippert broke the original story regarding Peter Thiel

http://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=11787741 (we note that the
time stamp of this article has subsequently changed). Fairfax followed the story with a number of their
own opinion pieces, for example http://www.stuff.co.nz/good-reads/89098077/oscar-kightley-why-
thiels-nz-citizenship-is-a-bit-rich and http://www.stuff.co.nz/national/politics/opinion/89053005/selling-
citizenship-to-peter-thiel-is-a-good-deal.

1021

The Applicants did not specifically define commodity news, but said commodity news refers to stories

that are freely and easily available to any media organisation and, therefore, could be considered
commodity in nature. Fairfax “Response to NZCC RFI” (2 February 2017); NZME “Response to NZCC RFI”
(2 February 2017).
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proprietorial owners which were referred to earlier, who may be interested in
. . . . . 1023
running news media organisations for very different reasons.

1614. For the reasons outlined below, the Commission is not satisfied there is a real chance
that post-merger internal plurality would prevent a lessening of overall media
plurality. First, we are not satisfied that we should assume either an increase in, or
even a durable preservation of, internal plurality with the merger, given likely future
consolidation and cost reduction efforts.

1615. Second, we consider that the level of internal plurality displayed by the merged
entity would be largely discretionary on the part of the owners, because we do not
regard the existing, largely voluntary, regulatory structure as a sufficient safeguard to
preserve internal plurality.

1616. Third, we do not consider that the two sided nature of news media markets provides
a sufficient safeguard to internal plurality.

Current degree of internal plurality and impact of the merger

1617. The Commission acknowledges the evidence presented by the Applicants that
journalists and editors within the merging parties have a strong sense of
commitment to the accuracy, independence, fairness and ethical standards in
journalism. The Commission also accepts that the Applicants currently each publish a
wide range of (often differing) views on certain subjects.1024

1618. Consequently, the Commission recognises that a degree of internal plurality
currently exists within the Applicants’ organisations. Additionally, the loss of external
plurality post-merger could arguably, at least in a notional sense, be at least partially
offset by an increase in internal plurality. This is because a greater number of
mastheads, and associated editorial staff, could be retained within a single firm, at
least immediately post-merger.

1619. However, as outlined in the production efficiency section outlining the likely benefits
of the merger, this transaction would immediately result in a reduction in editorial
resourcing, such as [ ], and so on. In
particular, PWC have identified

[ l.

1620. Additionally, the merged entity would face the same long term trends that the
Applicants would face without the merger.

1621. Realisation of the benefits claimed by the merging parties would overall necessitate
an immediate reduction in journalistic resources. The merger would therefore result
in an immediate net loss in a number of key editorial decision-making positions and
would reduce editorial resources in a number of areas.

102 commerce Commission Conference (7 December 2016) transcript at pages 24 and 25.

For example, see comments by Patrick Crewdson Commerce Commission Conference (7 December 2016)
transcript at page 6.
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1622. Itis the Commission’s view that the very rationale of the merger, to reduce what the
Applicants consider inefficient duplication of resources, would lead directly to a
reduction in the same resources which generate internal plurality across important
areas of news reporting.

Potential for editorial influence by future owners

1623. A number of interested parties highlighted the fact that the ownership and/or
organisational structure of the merged entity could change post-merger. Some
parties put forward examples of media owners (‘moguls’) that have instituted
specific editorial positions on one or more issues and expressed concern that the
same could occur with the merged entity.’*®

1624. While some interested parties considered it unlikely that the merged entity would be
acquired by an individual (‘media mogul’) that would engender a certain political
perspective or bias,'®®® others considered that changes in philosophy by either the
current or future owners of the merged entity cannot be ruled out as a real
possibility.

1625. The Commission agrees that there is little to prevent such a change and that this
could have a significant negative impact on internal plurality. We accept that the risk
of editorial interference may be reduced by the potential for public outcry or a
consumer backlash. But editorial interference may be difficult for consumers to
detect. The merged entity could not, as a commercial entity, be expected to conduct
itself with the transparency required to make editorial interference implausible or
economically irrational.

1626. In any case, as outlined by Dr Ellis, such influences can be subtle and need not be as
blatant as overt political positions taken across entire publications. For example,
while a media organisation may publish multiple opinion pieces on a given issue, the
emphasis and prominence that is given to these pieces may differ.

1627. Similarly, decisions on whether to allocate resources to the coverage of certain
topics can be influenced by the ownership of that organisation. The more centralised
the structure of the organisation, a trend the Commission considers the merged
entity would likely follow as print revenues continue to decline, the easier it would
become to implement a single editorial approach on any given issue. As an example
of increased centralisation and reduced diversity, we note that different Fairfax
publications at times publish the same editorials.*®*’

1628. The Commission also accepts that control over the editorial direction on any given
issue would not need to be undertaken by explicit instruction between owners and

1925 commerce Commission interviews with Dr Peter Thompson (22 December 2016) at 10, Dr Gavin Ellis (21

December 2016) and Tim Pankhurst (21 December 2016).

Commerce Commission Conference (7 December 2016) transcript at page 22; Commerce Commission
Conference (7 December 2016) Confidential session with RNZ transcript at page 14.

For example see: http://www.stuff.co.nz/the-press/opinion/85777584/Editorial-Tasers-a-useful-tool-in-
the-fight-against-crime-but-must-be-used-responsibly which was an editorial in The Dominion Post and
The Timaru Herald and The Press.
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editors. Rather, as outlined by several former editors, owners may simply employ
like-minded individuals in editorial positions. A similar effect could be achieved
through the design of incentive and remuneration schemes.

As Dr Levy and Mr Foster pointed out, internal plurality does not necessarily guard
against ‘group think’ that can arise in organisations:

...in the absence of any form of tough and independent behavioural regulation such
promises could not be guaranteed. Moreover, different concerns may arise — for
example, the risk that a powerful news provider would be incentivised to avoid
controversial issues for fear of upsetting one or more groups of readers, politicians
or advertisers, or that — even if they are even-handed in their political coverage —
they use their publications to promote their own or associated commercial
interests.'%®

Role of editorial policies and editorial structure

1630.

1631.

1632.

1633.

The Commission considers that while current editorial policies and organisational
structures within NZME and Fairfax may presently support internal plurality and
diversity of voice and opinion, there is no guarantee that these policies and
structures would continue in the merged entity.

We acknowledge that there is a range of individuals in various positions within these
organisations that have control over editorial decisions across different publications
and platforms. For instance, the editor for a specific regional paper can determine
whether to allocate resources to a particular story independently of other editorial
decision makers elsewhere in the organisation.1029 It is the Commission’s view that
this supports internal plurality.

Nevertheless, the Commission considers that there remains a hierarchical element to
the overall editorial structures of these organisations. For instance, Shayne Currie
notes:***°

| am the managing editor of NZME, with ultimate responsibility for the editorial teams and
journalism at the NZ Herald, nzherald.co.nz, Weekend Herald, Herald on Sunday, Newstalk
ZB, newstalkzb.co.nz, Radio Sport, five regional daily newspapers, more than 20 community
newspapers and associated websites.”

We consider that the greater editorial control provided to individuals higher up the
editorial structure allows these individuals to have a greater influence on how
editorial resources are allocated more widely.m1

1028

Dr David Levy and Robin Foster “Impact of the proposed NZME/Fairfax merger on media plurality in New

Zealand: Expert review of the Commerce Commission’s Draft Determination Document” (16 November
2016) at 17.

1029

For instance, see Patrick Crewdson submission on Draft Determination (22 November 2016) and

Commerce Commission Conference (7 December 2016) transcript at pages 33 and 34.

1030
1031

Submission from Shayne Currie to the Commerce Commission (28 November 2016).
For instance, Joanna Norris, South Island editor-in-chief for Fairfax, outlines that she oversees editorial

budgets in five regions, Joanna Norris submission on Draft Determination (25 November 2016) at 3.
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1634. While Mr Currie provides examples of the diverse range of voices and perspectives
that are published by NZME, he also states that the NZ Herald takes particular
editorial stances on certain issues.'®? Examples include Helen Clark’s bid for UN
Secretary General, the Reserve Bank’s monetary policy, and local and central
government policies towards liquor laws, transport, housing, refugees and other
issues.

1635. Itis the Commission’s contention that taking certain stances on specific issues is
likely to influence decisions regarding how editorial resources are allocated, which in
turn influences what stories are published.

1636. A recent internal document from Fairfax Media in Australia set out the future
editorial strategy and direction for the Sydney Morning Herald, The Age, Brisbane
Times and WA Today. It provides a useful demonstration of how centralised editorial
structure may impact on internal pIuraIity.1033

In other topic areas we will focus on telling the biggest stories with a Fairfax voice and tone.

We have updated our mission statement and purpose .... and we maintain our commitment
to reporting from the intelligent centre of the political spectrum, exploring views on either
side. Our reporting remains socially progressive and economically rational.

We believe in the merits of market-based solutions to economic challenges and an Australia
that rewards aspiration and hard work. We want to be at the political centre of the rigorous
debate over how best to achieve these important objectives.

However, we will continue to strongly argue that safety nets are necessary to protect the
vulnerable and that the state has an important role to play in areas such as health, education
and the environment.

1637. We intend no criticism of the highlighted passages, or the prioritisation of focus
areas identified in the document. They demonstrate, however, that centralisation
may decrease internal plurality.

1638. Similarly, the Commission accepts that the digital-first strategies of the Applicants
means that editorial staff throughout these organisations are able to publish content
online regardless of whether this content would or would not be consistent with any
specific overall editorial direction.

1639. However, we consider that those individuals with specific editorial control over
digital platforms are able to control the prominence and placement of certain

132 sybmission from Shayne Currie to the Commerce Commission (28 November 2016).

The memorandum dated 5 April 2017 is in the name of several employees including Fairfax Editorial
Director Sean Aylmer, Fairfax Media’s National Editor James Chessell, Sydney Morning Herald Editor Lisa
Davies, and The Age Editor Alex Lavelle.

1033

2875553



1640.

327

stories.’®* The ultimate power to select the individuals in these editorial roles rests

with the firms owners. Therefore, such selection may ultimately be subject to the
owners’ commercial interests.

The Commission is not criticising this editorial structure or practices of the
Applicants. The Commission considers that the Applicants are best placed to
determine which structure best allows them to effectively operate their publishing
businesses. However, we consider that it is important to take into account that there
are individuals in each of these organisations that have greater levels of editorial
power that can influence the content that is published. The fewer of these
individuals there are post-merger, the more concentrated is this editorial control.

Role of codes of ethics and regulatory requirements

1641.

1642.

1643.

1644.

1645.

The Commission has also considered the extent to which adherence to internal
codes of conduct, and the oversight of the Press Council would safeguard internal
plurality in the merged entity. This is discussed more fully in the Reader Markets
Section, but in essence, the Commission considers that while the Press Council and
internal codes of conduct may act to ensure a level of fairness, balance, and
integrity, the Press Council does not have any influence over the editorial decision-
making of the merging parties. That is, neither codes nor Press Council rules can
ensure that editorial resources are directed to any particular stories or topics.

The fact that the Applicants signed a Deed Poll so that they would remain members
and contributors to the Press Council post-merger is therefore also insufficient to
ensure internal plurality.

The Commission considers that internal plurality cannot be ensured by a code of
ethics since such a code, no matter how laudable, cannot assure diversity of voice.
The Commission also considers that neither Fairfax nor NZME’s codes of ethics speak
to promoting a range of internal voices and perspectives, and even if the merging
parties were to make such commitments, they would be capable of amendment or
revocation.

Ultimately, the Applicants control what is published, and not published, on their
various platforms. The Commission points to the fact that many publications in the
UK are subject to the UK Press Council and have their own ethical codes but have
particular editorial stances that reflect difference positions in the political spectrum
and have little internal plurality. This illustrates that membership of such regulatory
arrangements and implementation of such codes does not necessarily result in
internal plurality.

As the Commission’s expert Mr Foster commented at the Conference it is difficult to
regulate and enforce internal plurality:

1034

For example, Patrick Crewdson submitted that as editor of stuff.co.nz he may choose to “take an editorial

stance on an issue or to support a campaign, and that would obviously be apparent on Stuff”. Mr
Crewdson also noted that other editors (for example, Fairfax’s the head of Sport) can also freely
editorialise content that to be represented on stuff.co.nz. Submission from Patrick Crewdson to the
Commerce Commission (22 November 2016).
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...it is not an easy task and, which is why in the end the preferable approach I think
in jurisdictions around the world is as far as possible to try and encourage external
plurality, because of the internal plurality risks. Having said that, internal plurality is
a dimension to take into account. So there is a dilemma there. Difficult to enforce,
but good to have if it’s there.'*

Furthermore, the Commission does not consider that the requirements of the
Overseas Investment Act 2005 are necessarily a safeguard against plurality concerns.
This Act does not apply to New Zealand citizens. The Overseas Investment Office
would have no jurisdiction over any number of high wealth New Zealand citizens,
including those only recently granted citizenship, who would have the financial
resources to acquire a controlling interest in the merged entity. Once acquired, such
an individual could subsequently control resourcing and employment decisions in a
manner that could influence the news content published and consumed by a large
proportion of the public.

Two-sided nature of Applicants’ platforms

1647.

1648.

1649.

1650.

1651.

The Applicants submitted that the two-sided nature of the merged entity’s business
would mean that it would be incentivised to ensure a sufficiently wide range of views
and perspectives are published so as to appeal to as wide an audience as possible to
maximise returns.

As outlined in the Reader Markets section, the Commission accepts that the merged
entity would have an incentive to appeal to a wide range of potential readers
provided that it is profitable to do so.

However, we are not satisfied there is a real chance that the two-sided nature of the
merged entity’s platforms is sufficient to guarantee that it would institute a sufficient
degree of internal plurality across all important issues. While stories or events of
especially high interest, such as large earthquakes or Prime Ministerial resignations,
are likely to result in high demand for stories from many perspectives, many more
stories that are nonetheless important are likely to have fewer editorial resources
committed to them.

For example, each of the Applicants may have one specialist reporter for a specific
topic, say the health sector. Taken together, these reporters may produce stories on
the same topic that come from different perspectives, for instance they may use
different sources. Post-merger, the merged entity may decide to have only one
specialist health sector reporter as this is the lowest cost method for attracting
readers that are interested in health-related stories. This illustrates that the two-
sided nature of the market cannot be relied on to offset the reduction in external
plurality with an increase internal plurality.

Furthermore, as outlined in the Reader Markets section, readers may be unaware of
the reduction in plurality because they are unaware of the alternative perspective

1035
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that they are missing out on post-merger. As a result, there may be little, if any, loss
in reader numbers due to a loss in internal plurality.

The Commission’s finding on media plurality

1652. In summary, the Commission has reached its view on plurality informed by the
experts we have engaged, the submissions we have received, interested parties with
which we have spoken, the academic literature we have reviewed, and the
regulatory approach applied to this issue in much, if not all, of the rest of the OECD.

1653.

In summary, the Commission considers that media plurality would be significantly
reduced by the merger because:

1653.1 Based on the various measures and analysis outlined at [1512] to [1565],
and in the Reader Markets section, the Commission is satisfied that this
merger would lead to a substantial immediate increase in concentration
across the news media sector.

1653.2

1653.3

For the reasons outlined at [1566] — [1610], and in the Reader Markets

section.

1653.2.1 The Commission considers that this would result in a significant

reduction in external plurality that would not be offset by other
mainstream media organisations, small media organisations, or
public broadcasting.

1653.2.2 The Commission considers constraints on entry and expansion

remain significant such that new entry or substantial growth of
existing news media organisations is unlikely to significantly
increase plurality in the next five years.

For the reasons outlined at [1611] — [1651], the Commission is not satisfied
there is a real chance that post-merger internal plurality can be relied upon
to prevent a lessening of external media plurality.

1653.3.1

1653.3.2

We are not satisfied that we should assume a durable
preservation or increase in internal plurality with the merger,
given likely future consolidation and cost reduction efforts.

We consider that internal plurality is largely discretionary on the
part of the owners of the merged entity, because we are not
satisfied that applicable regulatory rules and ethical codes would
prevent a substantial reduction of internal plurality. Similarly we
do not consider that the two sided nature of news media markets
provides a sufficient safeguard to internal plurality,

1654. Given the importance of the news media to the proper functioning of New Zealand’s
democracy, it is our view that the adverse effects from a reduction in media plurality
would be significant. Such effects are unable to be quantified but the loss of media
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plurality is an important factor in our consideration of whether the proposed merger
results in such a benefit to the public that it should be authorised.

Commission’s view on plurality in ‘digital plus limited print’ scenario

1655. The above findings of the Commission, that there is a significant plurality disbenefit
from the merger, apply not only in the “digital and print’ scenario, but also in the
‘digital plus limited print’ scenario with one possible difference.

1656. There is potentially some partial offsetting benefit to internal plurality in the ‘digital
plus limited’ print scenario with the merger because the merged entity would likely
employ a higher number of journalists over the five year period.

Applicants’ views on merger’s effect on editorial resourcing

1657. The Applicants also stated that without the merger the reporting resources in
regional areas are likely to be the first to be rationalised whereas with the merger
their editorial resources in these areas would be retained.*®® They submitted that
this would better ensure plurality because the areas where editorial resources would
be reduced with the merger are in areas or in relation to topics where there is
currently duplication (eg, politics and business).

1658. The Applicants also submitted that this would maintain higher quality reporting
overall, therefore improving plurality.

The Commission’s view

1659. The Commission accepts that there could be a plurality benefit arising from a greater
amount of editorial resourcing over the five year period under this scenario. While
this benefit would exist, we do not consider that it is likely to be significant. The level
of editorial resources in the ‘digital plus limited print’ scenario’ is uncertain.

Unquantified detriments

1660. In this section, we provide our assessment of the unquantified detriments relating to
a loss of quality in reader markets. We do this under both the ‘digital and print’ and
‘digital plus limited print’ scenarios.

Reduced quality in reader markets

Reduced quality of news due to a loss in competition

1661. As discussed previously under the reader markets section, we consider that the
proposed merger would likely to substantially lessening competition such that there
would be a reduction in quality of news in the reader markets identified above.

1662. In particular, we consider that competition between the Applicants leads them to
produce higher quality content than would likely exist in the absence of this

1038 commerce Commission interview with Fairfax (10 March 2017) at 7 and 18; Commerce Commission

Conference (7 December 2016) transcript at pages 22-23; Fairfax/NZME “Response to Commerce
Commission Counterfactual Letter” (22 March 2017).
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competition, by providing a greater incentive for journalists and editors to produce
high quality news in their day-to-day work, a greater incentive on the parties
themselves to invest in journalist and editorial resources and safeguarding against
detrimental changes in editorial approaches.

Further, we are not satisfied there is a real chance that the two-sided nature of the
reader markets, and in particular the need to attract audiences to attract advertising
revenues, would act to constrain the merged entity from cost-saving endeavours to
the detriment of the quality of the merged entity’s product.

As we consider that NZME and Fairfax play a particular role in setting the agenda for
news produced by other publishers such as TVNZ, MediaWorks and RNZ, we also
consider that a reduction in quality of the merged entity’s product is likely to have a
flow-on effect of reducing the quality of other sources of news.

We consider that reduced quality of news content in reader markets can be seen as
increasing the quality-adjusted price for news content. We consider that this would
have the effect of reducing the consumer surplus readers currently gain from
competition between the Applicants in reader markets, as well as resulting in further
allocative efficiency losses from readers who stop consuming news content due to
the reduction in quality.

While we do not have the means to practically, or with certainty, predict the increase
in the quality-adjusted price associated with the proposed merger, the extent of the
increase in the quality-adjusted price would depend not only on the change in
quality, but also on the extent to which users value quality and the extent to which
change is visible to them.'%%’

We consider that the likely reduction in quality as a result of the proposed merger
may have a detrimental impact. In a recent paper, Ying Fan estimates a structural
model for the United States newspaper market using data from 1997 to 2005. When
analysing a proposed merger between two newspapers, she showed that the merger
would reduce quality compared to the outcome without the merger, and that
ignoring quality change can underestimate the welfare effects of a merger. Ying Fan
measures news content quality using an index of non-advertising space, the number
of staff for opinion sections and the number of reporters. %3

1037

As discussed in the Reader Markets section, we are of the view that it may not be immediately obvious

that some elements of quality have been reduced. Further, readers are unlikely to be unaware of stories
that go unreported because of reduced editorial resources resulting from the proposed merger. We
consider that for these reasons, and the strong position the merged entity would have post-merger, there
is a real chance the merged entity could undertake quality reducing cost reductions without risking its
high population reach. To the extent that readers are unable to judge that quality has reduced, we this as
a negative externality which reduces how informed readers generally are of news stories and information
around them. We have accounted for this negative effect in our discussion of the disbenefit of the loss of
media plurality with the merger above.

1038

Ying Fan, “Ownership Consolidation and Product Characteristics: A study of the US Daily Newspaper

Market” (2013) 103(5) American Economic Review, 1598-1628. Ying Fan also accounts for local news
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1668. We acknowledge that the results of Fan’s paper are based on a dataset for US daily

newspaper between 1997 and 2005, and that market dynamics have changed
dramatically since this time.'®* In addition, Fan’s results suggest that the effect of
quality reductions on welfare varies under different market conditions.'®*

1669. However, we consider it uncontroversial that ignoring quality reductions as a result

of a loss of competition associated with the proposed merger is likely to
underestimate detrimental allocative efficiency losses.

1670. Evidence on hand suggests that readers of online and print media currently value

the quality of online and print news content. While perhaps self-evident,

[

1041
I

1671. [

1042
1.

1672. Consumers perceive and value the quality of news content. We consider that the

proposed merger is likely to lead to non-price allocative efficiency losses due to
reduction in the quality of news content as a result of a loss in competition
associated with the proposed merger. Although we cannot quantify the magnitude
of this effect, we consider they are likely to be significant. For the reasons outlined in
the Reader Markets section, we consider that the loss of competition between the
Applicants would be likely to lead to a substantial reduction in quality in the online
New Zealand news market.

1673. We consider our view on the detriment associated with reduced quality as a result of

the proposed merger holds under both the ‘digital and print’ and ‘digital plus limited
print’ scenarios. However, in the ‘digital and print’ scenario, we consider that it is
likely that the difference in the journalists and editorial resources would be greater,
so the detriment would be more significant in this scenario.

1039
1040

1041

1042

ratios (measured as the number local-news staff over the total number of staff) and content variety
(measured as the concentration of staff in particular subject sections).

NERA “Review of the Draft Determination" (25 November 2016) at [126].

Ibid at [128]. In particular, the additional total reader surplus lost when taking into account reductions in
quality differs in duopoly (a publisher of one newspaper buys the other and becomes a monopolist in the
market) and triopoly (consolidation of the two largest newspapers in a game with three player
newspapers) mergers.

[
]

We note, as discussed earlier, that some detrimental impacts on quality, such as a reduction in the
volume, accuracy and volume of news content, may not be immediately obvious to readers post-merger.
We discuss the implications of this under our discussion of plurality disbenefits above.
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1674. The Commission is satisfied there are likely to be non-price allocative efficiency

losses in the reader markets arising from quality reductions post-merger. We
consider that this detriment is likely to be significant (and even more significant in
the digital and print scenario). .

Dynamic efficiency losses in online New Zealand news market

1675. As previously discussed in the Reader Markets section, we consider that the

proposed merger is likely to reduce incentives to invest in innovations in the
presentation of online New Zealand news. We consider investment and partnership
by NZME with the Washington Post to licence the Arc digital publishing (content
management) system and the redesign of nzherald.co.nz as evidence of the incentive
competition provides to invest in innovations in the presentation of online New
Zealand news.’®® Investments by Fairfax over the past years into stuff.co.nz and its
content management system have similarly been aimed at ensuring Fairfax’s online
offerings remain market Ieading.1044

1676. We consider reduced incentives to invest in innovations in the presentation of online

New Zealand news as a form of a dynamic efficiency loss associated with the
proposed merger. We consider losses of dynamic efficiency in reader markets can be
seen as reducing the value of news content to readers, and therefore their
willingness to pay for news content. This can be characterised as a decrease in
demand for news content, providing readers with lower surplus (ie, the difference
between the higher willingness to pay and the effective price for the quality of news
consumed).

1677. We consider the evidence discussed in the Reader Market section demonstrates that

competition between the Applicants has driven investment and innovation in the
presentation of online New Zealand news, and is likely to do so in the future absent
the proposed merger. As a result, we consider there is likely to be a loss of surplus
associated with the proposed merger, through a loss of dynamic efficiency.

1678. Although we cannot quantify the magnitude of this effect, we consider the effect is

likely to be material. That is because, as the evidence indicates, competition drives

1043

1044

NZME described these investments as “a significant step in NZME’s aim to stay at the forefront of
publishing technology” and “that Arc would accelerate the Herald’s growing audience reach” — see
http://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=11806944. In the business case
for this investment, NZME also noted that the investment was, in part,

[

]- NZME Editorial Development Programme, 2793624 at slides 5 and 11.

Annex 94 — FY15_Project Athena - WCMS CQ5_Business Case (11 July 2014), contained in an email from
Russell McVeagh (on behalf of Fairfax) to the Commerce Commission (24 January 2017). In particular,

Fairfax invested $[ ] on its content management system in 2014, with an aim to

“I 1”. Fairfax also committed $[ ] million on “Stuff product
innovation”, the business case in the later investment stated the rationale of the project was to

“[ ]” - see Annex 104 -

FY17_Stuff Product Innovation FY17_Business Case (26 April 2016), contained in an email from Russell
McVeagh (on behalf of Fairfax) to the Commerce Commission (26 January 2017).

2875553



334

innovation. However, we recognise that the merged entity would continue to face
pressures to invest in and adapt innovation in light of the continued pressures
traditional media models face.

1679. We consider our view on the detriment associated with reduced incentives to
innovate as a result of the proposed merger holds under both the ‘digital and print’
and ‘digital plus limited print’ scenarios.

1680. The Commission is satisfied there are likely to be dynamic efficiency losses in the
online New Zealand news market post-merger. We consider that this detriment is
likely to be material, but not of the same order as the plurality disbenefit and quality
detriments discussed above.

Datawall

1681. In the same manner in which a reduction in competition could enable the merged
entity to introduce a paywall, the reduction in competition could enable the merged
entity to introduce a datawall.’®* Both Applicants could currently be constrained
from introducing a datawall by the ability for readers to currently switch to either of
the Applicants’ websites if either Applicant required data to access their digital
platforms.

1682. To the extent that some readers would prefer not to submit private data to the
merged entity in exchange for accessing New Zealand news content, the introduction
of a datawall would constitute a detriment to these readers in the same manner as a
price increase in the form of a paywall. We consider that there is a real chance that
there will be allocative efficiency detriment to the extent that some readers would
refuse to provide the data that is necessary to access the datawall and so they would
no longer be able to access the merged entity’s digital content. However, we note
that this detriment may be offset by the benefit to the merged entity from obtaining
additional data.

1683. We consider our view on the detriment associated with a datawall holds under both
the ‘digital and print’ and ‘digital plus limited print’ scenarios.

1684. The Commission is satisfied there is likely to be a non-price allocative efficiency loss
in the reader markets arising from the potential imposition of a ‘datawall’ post-
merger in online New Zealand news market. We do not consider that this detriment
is likely to be significant.

Summary of the unquantified benefits and detriments

1685. In this section, we bring together the unquantified benefits and detriments we have
assessed under both the ‘digital and print’ and ‘digital plus limited print’ scenarios.
We assess both scenarios against the same factual, ie, that the factual would be
similar to the ‘digital and print’ scenario.

1045 . . . . . .
By datawall, we mean a requirement to submit and register information in order to access news content,

or news content above a specified amount.
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Unquantified benefits and detriments in the ‘digital and print’ scenario

1686. Table 25 below summarises the Commission’s qualitative assessment of the
unquantified detriments and benefits arising under the ‘digital and print scenario’.

Table 25: Summary of unquantified benefits and detriments — ‘digital and print’ scenario

Reduced duplication Unquantified benefit Benefits are not
and increased variety likely
Reduced free-riding Unquantified benefit Likely that benefit

would arise, but
benefit is not likely
to be material

Extended production of Unquantified benefit Benefits are not

print publications and likely
lower reduction in
editorial resources

Loss of media plurality Unquantified disbenefit Significant
disbenefit likely

Reduced quality in Unquantified detriment | Significant detriment
reader markets likely
Dynamic efficiency Unquantified detriment Dynamic efficiency
losses in online NZ loss likely to be a
news material detriment,

but not of the same
order as plurality
disbenefit or quality
detriment

Reduced quality in Unquantified detriment | Likely that non-price
online NZ news allocative efficiency
(Datawall) loss would arise, but
detriment is not
likely to be
significant

1687. In terms of potential overlaps between these categories, we note that our definitions
of plurality and quality overlap in that they both include diversity and variety of
viewpoints for readers. As noted below, we were mindful not to double count this

negative consequence of the merger.
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1688. We have also considered whether there is a potential for overlap between our
guantified and unquantified benefits and detriments, particularly in respect of
allocative efficiency losses. However, no overlap arises as price related allocative
efficiency losses are assessed as quantified detriments, and non-price allocative

efficiency losses are assessed as unquantified detriments.

Unquantified benefits and detriments in the ‘digital plus limited print’ scenario

1689. Table 26 below summarises the Commission’s qualitative assessment of the
unquantified detriments and benefits arising under the ‘digital plus limited print

Table 26: Summary of unquantified benefits and detriments — ‘digital plus limited’

scenario’.

scenario

Reduced duplication
and increased variety

Unquantified benefit

Benefits are not likely

Reduced free-riding

Unquantified benefit

Likely that benefit
would arise, but benefit
is not likely to be
material

Extended production of
print publications and
lower reduction in
editorial resources

Unquantified benefit

Benefits are likely, and
may be material, but
not of the same order
as plurality disbenefit
and quality detriment

Loss of media plurality

Ungquantified benefit /
disbenefit

Significant disbenefit
likely, but offset to a
limited extent by
internal plurality
benefit of increased
editorial resources

Reduced quality in
reader markers

Unquantified detriment

Significant detriment
likely.

Dynamic efficiency
losses in online NZ
news

2875553

Unquantified detriment

Dynamic efficiency loss
likely to be a material
detriment, but not of

the same order as
plurality disbenefit or
quality detriment
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Reduced quality in Unquantified detriment Likely that non-price
online NZ news allocative efficiency loss
(Datawall) would arise, but
detriment is not likely
to be significant

The same issues in relation to double counting arise under this scenario, and we
address them in the same way.

Authorisation assessment

1691.

1692.

1693.

The Commission must exercise its judgement, in what has been described by the
Courts as a “qualitative judgment”,'**® to determine whether in its view the merger
is likely to produce such a benefit to the public that it should be authorised,
notwithstanding that we have found that it is likely to substantially lessen

competition.

As directed by the Courts, we have endeavoured so far as is possible to make
guantitative assessments of the likely benefits and detriments attributable to the
merger. However, as the Courts also recognise, there is in many cases a limit to the
assistance that quantification can provide, and factors that are unquantifiable should
weigh no less in our assessment.*®*’

In this application, the unquantifiable consequences of the merger have assumed
particular importance in the analysis and in our decision.

Quantified benefits and detriments

1694.

1695.

We assessed the likely quantifiable benefits and detriments of the proposed merger
using ‘digital and print’ and ‘digital plus limited print’ scenarios to properly evaluate
the benefits and detriments that would likely be attributable to the merger. The
‘digital and print’ scenario reflects the counterfactual used in our competition
analysis. The ‘digital plus limited print’ scenario reflects a faster rate of print
retrenchment.

Table 27 summarises the net quantifiable impact of the likely benefits and
detriments over a five year timeframe in the ‘digital and print’ scenario.

1046
1047

2875553

Godfrey Hirst 2 above n 56 at [35] and [37].
Godfrey Hirst 1 above n 38 at [115] to [117].
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Table 27: Estimated net quantifiable impact under ‘digital and print’ scenario

5 years S41 million $204 million

This scenario produces a positive net quantified impact, ranging from $41 million to
$203 million over five years.

Table 28: Estimated net quantifiable impact under ‘digital plus limited print’
scenario

5 years S55 million $196 million

The digital plus limited print scenario also produces a positive net quantified impact,
ranging from $55 million to $196 million over five years.

The ranges for these net quantifiable impacts are large, reflecting a degree of
uncertainty in relation to the values and the assumptions we made to arrive at our
estimates, as set out in [1338].

We accept that the net quantified impacts of the merger are likely to be positive. The
Commission also accepts that a net quantified public benefit falling within either
range is likely to be substantial.

However, as outlined in our assessment of the quantified benefits and detriments of
the merger at [1320] to [1340] above, we consider that the quantifiable net benefits
of the proposed merger are less likely to be towards the upper estimates of either
scenario because of several factors. First, we have assumed cost savings would be
achieved immediately, when they would take time to achieve. Second, some of the
cost savings that are included in the production efficiency benefits could arise
without the merger.1048

In particular, although we cannot predict with real confidence the extent and timing
of such cost-savings, the merger specific cost savings would be lower in the ‘digital
plus limited print’ scenario because some of the cost savings would be achieved
without the merger. This means that the net quantified benefits are likely to be
lower in the ‘digital plus limited print’ scenario.

1048

For example, the downsizing of management, marketing, and IT functions, as well as reduced premises

costs.
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In considering the allocative efficiency costs of a paywall, we also note that the
upper estimates of our detriments in both scenarios is likely to be overstated
because some form of paywall may be efficient.

We take into account the likely overstatements of the quantifiable public benefits
and detriments in weighing the benefits and detriments of the proposed merger.

Beyond this, we do not consider that, on the available facts, we can refine our
analysis to narrow the overall range of likely outcomes across the different scenarios
or to identify a particular point within that range that is more likely than another.'**

Unquantified benefits and detriments

1705.

1706.

1707.

1708.

17069.

1710.

1711.

As set out in [1064], a purely quantitative assessment is not sufficient. We must also
assess the nature and significance of the unquantified benefits and detriments when
determining whether an acquisition results in such a benefit to the public that it
should be authorised.

As previously outlined (and set out in Tables 25 and 26 above), there are significant
detriments (and disbenefits) that we have been unable to quantify, together with
some unquantifiable benefits in the ‘digital plus limited print’ scenario.

As set out in our legal framework section at [41] to [134],1050 efficiency

considerations are relevant in the assessment of benefits and detriments but do not,
as the Courts have held, exhaust society’s interest in the business conduct falling
within the Commerce Act.'®>*

The key unquantifiable consequences of the merger are likely quality effects within
reader markets, and effects on the plurality of the New Zealand news media.

We evaluated the unquantifiable quality detriments using measures of media quality
outlined in the Reader Markets section above at [825] to [826]. We have determined
that the likely magnitude of these unquantifiable quality detriments is significant
(see [1661] to [1674] and also [815] to [950] above).

We evaluated the unquantifiable plurality disbenefits through measures of media
plurality identified at [1401] above. We have determined that the likely magnitude of
these unquantifiable plurality detriments is significant as identified in [1393] to
[1659] above. In reaching this view, for the reasons at [1611] to [1646] above, we do
not consider that internal plurality can be relied on to prevent a reduction of
external media plurality.

We noted the potential overlap between plurality and quality, and avoided double
counting when aggregating these negative consequences.

1049
1050
1051

2875553

Godfrey Hirst 1 above n 38 at [103].
See [79] to [109] in particular.
AMPS-A above n 68 at 528. See also Godfrey Hirst 2 (CA) above n 56 at [19].
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1712. We noted that there are also likely to be other unquantified detriments, including
dynamic efficiency losses (see [1675] to [1680]), but consider these will not be of the
same magnitude as the quality and plurality detriments above.

1713. We therefore consider that the unquantified negative consequences of the proposed
merger are significant, and that these apply across the likely scenarios.

1714. We also accepted that, when compared to the digital plus limited print scenario, the
merger would be likely to produce material benefits arising from the extended
production of print publications and reduction in editorial resources. This is set out
at [1355] to [1392], in which we concluded that these are not of the same order as
the plurality and quality detriments. We also took into account some unquantified
benefits from reduced duplication, and increased variety and reduced free-riding
discussed at [1343] to [1354].

Balancing assessment

1715. As described above at [1064], having attempted to quantify the benefits and
detriments, and having assessed the nature and significance of the unquantified
benefits and detriments, we are required to exercise our judgement on the
application in the round.’®? Whether there is ‘such a benefit to the public’ that an
acquisition should be permitted is ultimately a qualitative judgement.'%>

1716. On balance, we are not satisfied that the merger is likely to produce such a benefit to
the New Zealand public that it should be authorised. We conclude that the likely net
negative unquantified consequences of the merger on New Zealand news quality and
media plurality are of such significance that they outweigh the quantified and
guantified net benefits of the merger.

1717. In making this judgement we have not undertaken a purely arithmetic exercise. As
the Courts have noted, the need to take into account unquantifiable considerations
compels that this is so. Rather, we have applied our judgement to the evidence
available, and the extensive submissions on that evidence, and have formed a view
on the likelihood and likely magnitude of the considerations at play. Ultimately, we
have attached particular weight to the negative news quality and media plurality
consequences that we regard as likely to arise if the merger were to proceed.

1718. In reaching this view, we recognise that media markets are changing. Online news
consumption is growing and is also creating opportunities for new and emerging
media entities to have a voice. At the same time, print revenue and readership has
been in a pattern of decline, especially in recent years. We acknowledge that these
dynamics are changing how news is consumed and how media companies must
operate.

1719. We carefully considered the evidence and submissions put forward by the Applicants
and other interested parties. We also took account of the Applicants’ view that the

1052 Godfrey Hirst 1 above n 38 at [115] — [117].

193 Godfrey Hirst 2 (CA) above n 56 at [35].
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proposed merger would allow them to invest in the delivery of news and that a
combined business would be able to create “the most reliable and high quality New
Zealand content” that can be sustained through these changes.'®*

It is difficult to predict with a high degree of confidence what the future state of the
New Zealand news industry will look like. By considering a scenario where print
retrenched significantly further we were able to test what the range of benefits
might be on a greater rate of print retrenchment (see [1067] to [1093]).

As we note at [1338], there is reason for us to consider that the quantified benefits
and detriments are less likely to be towards the upper estimate of each scenario’s
range, because we have assumed cost savings occur immediately, and are unable to
ascertain what cost savings would be achieved without the merger (see [1100] to
[1107] and [1338]).

Beyond this, we do not consider that the evidence before us allows us to narrow
these ranges, or to assign relative likelihoods to the benefits and detriments within
the ranges.'®>>

Moreover, we note that the quantified benefits and detriments have very wide
ranges, reflecting the inherent uncertainty of the estimates.

Taking all of these matters into account, we are of the view that the net quantified
benefits of the proposed merger are likely to fall somewhere between the two
scenarios that we examined.

However, the unquantified negative consequences of the merger would be
significant. The merged entity would become the largest provider of news services in
New Zealand (see [1520] to [1560]), with the merger eliminating each applicant’s
closest media rival.

We do not consider that competition from other news media, existing or emerging,
would be likely to be sufficient to replace the loss of external media plurality likely to
occur through the merger (see [1566] to [1599]).

We also do not consider that the two-sided nature of the market would itself
prevent these anticipated losses of plurality and quality, as discussed at [931] to
[941] and [1647] to [1651]. As set out in our analysis of the reader markets and
plurality, in the absence of the close competition between the Applicants, we are not
satisfied by the Applicants’ submissions that reductions in the quality of the
provision and publication of New Zealand news content by the merged entity would
invariably lead to a material reduction of its audience reach, and that therefore the

1054
1055

Application at [20.3].
We also considered whether the balance might be different if some of the factors we have dismissed as

not meeting the real chance threshold were included in the assessment of benefits and detriments. We
consider these factors are either too speculative or do not have sufficient materiality to change our
finding that the likely detriments exceed the likely benefits of the proposed merger.
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necessity of maintaining advertising revenue can be relied upon to preclude a
reduction in quality.

Notwithstanding that we acknowledge this challenging media landscape, the
Commission is being asked to authorise a merger that would concentrate within a
single organisation control of nearly 90% of all print media, New Zealand’s two
largest news websites, and one of New Zealand’s two largest commercial radio
companies. We understand this would be an unprecedented level of media
concentration in a well-established liberal democracy.

Plurality of the news media is essential to the maintenance of a well-functioning
democracy, and a healthy democracy depends on the availability and exchange of a
divergence of views. Representations made to us have highlighted the importance of
these factors in informing and influencing opinions and therefore contributing to
democracy and society more generally.

The Commission considers that the quantified and unquantified benefits likely to be
achieved by the merger do not offset the negative consequences that this merger
would be likely in our view to bring to New Zealand’s media landscape.

We are of the view that Fairfax and NZME already exert meaningful editorial
influence over New Zealand’s news agenda, but that this would be strengthened by
the merger. It is important that members of society — government, corporate,
interest groups and private citizens —are not able to influence one provider without
the opportunity for differing views to be expressed. In that respect, it is essential
that a wide range of issues and topics are able to be explored and addressed from
different angles by the media, and that, similarly, specific topics or issues of public
interest do not go unreported or under-reported.

We are concerned that the concentration of media ownership and influence
proposed in this merger would be likely to adversely affect these important social
protections. These potential consequences of the proposed merger are likely to be
expressed first in quality alterations in readers markets, but then also more broadly
on the wider public, including members of the public who are not direct consumers
in the relevant media markets.

In an industry where there are substantial costs of entry to achieve the scale of a
large news publisher, we consider that the loss of external plurality that arises from
the proposed merger is likely to be significant and potentially irreplaceable.

We are not satisfied that it is likely that internal plurality can be relied upon to
prevent a lessening of external plurality, for the reasons at [1611] to [1651].
Maintenance of high levels of internal plurality is in tension with the cost saving
justification for the merger. Moreover, the extent of internal plurality would be at
the discretion of the merged entity’s ownership.

Further, we do not consider that the limited self-regulatory structures that currently
provide oversight of New Zealand’s media are sufficient to guard against a reduction
in quality or media plurality, as we discussed at [1641] to[ 1646]. We also do not
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regard the Overseas Investment Act 2005 as a mechanism for ensuring media quality
or plurality, for the reasons at [1646].

Therefore, although there is likely to be a substantial quantified net benefit from the
proposed merger, and the potential for an extended lifespan for print publications
that could give rise to significant unquantified benefits, we are not satisfied that the
public benefits of the proposed merger are such that the merger should be
authorised. This is the case even if the net quantified benefits were at the top end of
our estimated range across the different scenarios.

When we consider the effects of the proposed merger in the round, we consider that
the likely benefits of this merger (both quantified and unquantified) are outweighed
by the negative consequences (both quantified and unquantified) of this merger.
Whether or not some larger quantified net benefit would cause us to reach a
different conclusion is not a matter that we are required to decide, but in our
assessment of the evidence before us this conclusion was not finely balanced.

Conclusion

1738.

2875553

In our view we are not satisfied that the merger will result, or will be likely to result,
in such a benefit to the public that it should be authorised.
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Determination

Clearance Decision

1739.

As set out in the competition analysis section above, the Commission is not satisfied
that the merger will not have, or would not be likely to have, the effect of
substantially lessening competition by:

1739.1 increasing the price and/or decreasing the quality for readers of online New
Zealand news;

1739.2 increasing the price and/or decreasing the quality for readers and/or
increasing the price for advertisers in Sunday newspapers; and

1739.3 decreasing the quality for readers and/or increasing the price for advertisers
in community newspapers in:

1739.3.1 Whangarei;
1739.3.2 Hamilton;
1739.3.3 Rotorua;
1739.3.4 Taupo;

1739.3.5 Napier;

1739.3.6 Hastings;
1739.3.7 Stratford;
1739.3.8 Palmerston North;
1739.3.9 Horowhenua; and

1739.3.10Kapiti.

Authorisation Decision

1740.

1741.

1742.

2875553

Nevertheless, the Commission has been asked to authorise the acquisition under
section 67(3)(b) of the Act. The Commission will grant authorisation if it is satisfied
that the merger will result, or will be likely to result, in such a benefit to the public
that it should be permitted.

Having applied our judgement to assess the application in the round in the industry
context, the Commission’s view is that it is not satisfied on the evidence before it
that the proposed merger is likely to result in such a benefit to the public that it
should be authorised.

Some of the benefits and detriments arising from the merger can be quantified in
monetary terms, while some benefits and detriments — including the reductions in
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quality and plurality that we consider are likely to arise from the proposed merger
cannot. As can be seen from Tables 27 and 28 above, the quantifiable benefits
outweigh the quantifiable detriments in the five year timeframe by between:

1742.1 541 million (using high detriment / low benefit assumptions) to $204 million
(using low detriment /high benefit assumptions) in the ‘digital and print’
scenario;

1742.2 $55 million (using high detriment / low benefit assumptions) to $196 million
(using low detriment /high benefit assumptions) in the ‘digital plus limited
print’ scenario.

However, while we cannot quantify the detriments from a reduction in quality and
plurality in monetary terms, we consider that they are fundamental to a well-
functioning New Zealand society and outweigh the quantified and unquantified
benefits from the merger. We therefore decline authorisation for the merger.

Determination

1744.

The Commission’s view is that it is not satisfied that the merger will not have, or
would not be likely to have the effect of substantially lessening competition in the
markets identified at [1739] above.

1745. The Commission’s view is that it is not satisfied that the merger will result, or will be

likely to result, in such a benefit to the public that it should be permitted.

1746. The Commission declines to give a clearance or to grant an authorisation for the

merger under section 67(3)(c) of the Commerce Act 1986.

Dated this 2" day of May 2017

Dr Mark Berry
Chairman
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Attachment A- NZME and Fairfax print publications financial
forecasts
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Attachment B — Community advertisers

During our investigation we spoke to the following parties who advertise in community
newspapers.

1 Hamilton [ ]

2 [ ]

3 [ ]

4 [ ]

5 [ ]

6 [ ]

7 Hauraki [ ]

8 [ ]

9 Hawke’s Bay | [ ]
10 [ ]
11 [ ]

12 [ ]

13 [ ]
14 [ ]
15 [ ]
16 | Horowhenua || ]

17 [ ]

18 [ ]

19 [ ]

20 [ ]

21 [ ]
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22

23

24

25

Kapiti Coast

26

27

28

29

30

31

32

33

34

35

36

37

Manawatu

38

39

40

41

42

43

Northland
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44

45

46

47

48

Rotorua

49

50

51

52

53

Taranaki

54

55

56

57

58

Taupo

59

60

61

62

63

Whangarei
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