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15/11/2019 
 
 
Attention: Michael Callan 
Commerce Commission 
Level 6, 44 The Terrace 
WELLINGTON 
 
 
By email: regulation.branch@comcom.govt.nz  

TRUSTPOWER VIEWS ON ADVICE FROM PROFESSOR INGO VOGELSANG ON THE 
INTERPRETATION OF EQUIVALENCE AND NON-DISCRIMINATION OBLIGATIONS IMPOSED ON 

CHORUS AND LOCAL FIBRE COMPANIES  

1. Introduction and overview 

1.1.1. Trustpower Limited (Trustpower) welcomes the opportunity to provide a submission to the 
Commerce Commission (the Commission) on the expert economic advice it has recently 
received from Professor Ingo Vogelsang titled “Equivalence and non-discrimination in New 
Zealand telecommunications markets: the case of Layer 1 unbundled access to fibre networks”.    

1.1.2. We note that the principles of equivalence and non-discrimination are important elements of 
the overall telecommunications regulatory framework and, in Part 4AA, have a particular 
relevance for the fibre networks established under the UFB initiative. 

1.1.3. Professor Vogelsang considers these principles in response to a series of questions from the 
Commission, mainly in the context of the new unbundled layer 1 service (referred to in this 
submission as PONFAS). 

2. Trustpower’s views 

2.1.1. Trustpower’s perspective in making this submission is as a retail service provider (RSP), active in 
providing broadband services to over 100,000 telecommunications customers. As a market 
challenger in the telecommunications sector, Trustpower has established a reputation for 
developing disruptive service propositions and has made a significant contribution to the 
adoption of fibre services.  

2.1.2. We note that the PONFAS service, which is the underlying subject of Professor Vogelsang’s 
paper, will introduce a new dynamic in the telecommunications sector, as RSPs will have the 
ability to acquire different wholesale services from Chorus and the local fibre companies (LFCs) 
at different levels.   

mailto:regulation.branch@comcom.govt.nz


   

 

 

Trustpower submission 2 15 November 2019 

2.1.3. Whereas today, all RSPs acquire the same wholesale services from Chorus and LFCs, regardless 
of scale and scope economies, PONFAS is likely to only be economically viable for the very 
largest of the RSPs.  

2.1.4. In considering Professor Vogelsang’s advice, and in its further work in providing guidance on 
equivalence and non-discrimination, we encourage the Commission to ensure that a level 
playing field is maintained, including between RSPs who are seeking L1 or L2 access, so that 
genuine, credible market challengers operating sustainable business models can continue to 
provide benefits to customers by delivering innovative solutions and competitive pricing.   

2.1.5. While we recognise that there is provision for PONFAS in the Act, the Commission’s focus should 
be on promotion of competition in the downstream FFLAS retail market and that market 
includes services-based competitors acquiring layer 2 access from Chorus and LFCs, as well as 
infrastructure-based competitors acquiring layer 1 access. 

2.1.6. Due to time constraints we have not addressed the Commission’s specific questions, but rather 
outline in the remainder of this submission our understanding of Professor Vogelsang’s advice 
and those areas we have identified that could benefit from further consideration by the 
Commission in forming its views on the interpretation of equivalence and non-discrimination 
obligations imposed on Chorus and the LFCs.   

2.2. Professor Vogelsang’s advice 

2.2.1. In terms of equivalence, Professor Vogelsang’s advice concentrates on equivalence of inputs as 
it applies to pricing (that he refers to as Equivalence of Prices), along with non-discrimination. 
Both equivalence and non-discrimination are defined in the Act and further defined in the Fibre 
Deeds. 

2.2.2. Professor Vogelsang says that equivalence of pricing “can in principle be measured based on 
Baumol’s concept of “opportunity costs” or based on resource costs”. 

2.2.3. In simple terms, he considers either a: 

(a) Layer 2 (L2) price-based approach (reference price less avoidable costs); or 

(b)  Layer 1 (L1) cost-based pricing approach  

to be the relevant pricing structure for determining whether the unbundled fibre service pricing 
would infringe equivalence. A price squeeze, where the L1 price is greater than the price 
determined by these measures, would infringe equivalence. 

2.2.4. He considered that the L2 price-based approach would be preferable where L2 prices are at or 
below cost (he calls below cost pricing “penetration pricing”), whereas the cost-based approach 
would be preferable where L2 prices are above cost. 

2.2.5. Where the L2 price-based approach is to be preferred, he identifies one option could be to use 
the avoidable costs of a reasonably efficient operator (REO), rather than the avoidable costs of 
Chorus or the LFCs. 

2.2.6. Professor Vogelsang says that an REO is typically taken to mean a firm that has a 15-20% market 
share, though he notes that, to the best of his knowledge, this market share range is “not 
theoretically or econometrically derived but rather taken from the market shares that access 
seekers can actually achieve against incumbents with much larger market shares.”  
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2.3. The risk of scale being the key competitive differentiator 

2.3.1. Trustpower notes that, according to the Commission’s most recent Annual Telecommunications 
Monitoring Report1, only Vodafone (26%) and Spark (43%) are above the REO market share 
threshold.  Vocus (13%), falls under, but is not far behind, and Trustpower and 2 Degrees are in 
the next tier. We note that these market shares relate to broadband, rather than fibre only, due 
to the lack of more granular data. 

2.3.2. We note that, in the current market structure, smaller RSPs such as ourselves can compete 
effectively against much larger RSPs and scale is not a key competitive advantage. We are 
concerned with the possibility that a L2 price-based approach using a particular REO definition 
may lead to scale being the key competitive differentiator in the market and so weakening, 
potentially substantially, the competitive prospects of smaller scale players.  

2.3.3. Over the period 2014 to 2018, data presented in the Commission’s monitoring reports shows 
that the fixed broadband share of the smaller RSPs (i.e., all RSPs excluding Spark, Vodafone and 
Vocus) has grown from 8% to 18%. Benefits of the strengthened presence of smaller RSPs have 
included innovation in pricing and in the offering of bundled utility services.  

2.3.4. The Commission will need to consider the unintended consequences of any selected pricing 
methodology. In particular, a scenario that favours the market position of the major players, 
that benefit already from vertically integrated mobile businesses, is likely to be harmful for the 
competition that exists under the current market structure. If the level or structure of 
unbundled fibre were such that smaller scale players, who are likely to act as maverick firms, 
were no longer able to viably compete, consumers would be worse off both in terms of reduced 
price competition and less innovation. 

2.3.5. We urge the Commission to reflect on the implications of Professor Vogelsang’s advice for 
smaller players, including those that are only ever likely to acquire layer 2 access, and the ability 
of these RSPs to compete with larger players going forward. 

2.4. Need to reconcile views on non-discrimination and equivalence further 

2.4.1. Professor Vogelsang also addresses non-discrimination, but we find that his views on non-
discrimination and his concerns about the impact of price structure on smaller players at odds 
with his views on equivalence, which results in a price level that does disadvantage smaller 
players. 

2.4.2. We believe Professor Vogelsang does not adequately explore the interrelationship of 
equivalence and non-discrimination to reconcile the two requirements. We support the 
Commission further considering this important matter.  

2.5. Important to consider advice in context of new regulatory framework 

2.5.1. We also support the Commission further exploring Professor Vogelsang’s advice within the 
context of the new regulatory framework for fibre, whereby the Building Blocks Model will be 
the foundation of the new framework going forwards and PONFAS may be regulated at cost in 
the future.  

2.5.2. We suggest that the Commission consider, in giving its guidance, the issue of consistency of 
Professor Vogelsang’s outlined potential pricing methodologies with the new regulatory 
framework. 

 
 
1 https://comcom.govt.nz/__data/assets/pdf_file/0016/111292/2018-Annual-Telecommunications-Monitoring-Report-18-

December-2018.pdf; figure 9 

https://comcom.govt.nz/__data/assets/pdf_file/0016/111292/2018-Annual-Telecommunications-Monitoring-Report-18-December-2018.pdf
https://comcom.govt.nz/__data/assets/pdf_file/0016/111292/2018-Annual-Telecommunications-Monitoring-Report-18-December-2018.pdf
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2.6. Other considerations 

2.6.1. We note that if the Commission must assess a “lesser of” the L2 price-based approach and cost-
based, as proposed by Professor Vogelsang, then the Commission will have to develop a detailed 
methodology and supporting analysis. That will be a major exercise. 

2.6.2. Professor Vogelsang also mentions the possibility that unbundlers will not compete with Chorus 
and the LFCs at L2 - that is, that the unbundlers will choose to self-supply L2 but will not offer L2 
services to other parties. The Commission should consider this potential outcome. In Singapore, 
for example, Singtel is a major unbundler and it provides no, or limited, L2 services over the 
NGNBN. 

2.6.3. Finally, we would appreciate understanding the Commission’s views on Professor Vogelsang’s 
advice, as this will help better inform the industry of the implications of the options that he 
presents. We encourage the Commission to consider holding an industry workshop during the 
next stage of consultation to ensure industry has a good understanding of the Commission’s 
preliminary views around the equivalence and non-discrimination obligations, and in particular 
what they may mean for fibre unbundling and the broader telecommunications sector going 
forward.  

2.6.4. For any questions relating to the material in this submission, please contact Fiona Wiseman, 
Senior Advisor, Strategy and Regulation on 027 549 9330.    

 

Regards, 

 

Fiona Wiseman 
Senior Advisor, Strategy and Regulation 
 


