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BACKGROUND

1. On 18 June 2009, the Commission issued a standard terms determination (‘the Sub-loop
Services STD’) under section 30M of the Act in respect of the designated access services
of Telecom’s unbundled copper local loop network), UCLL Co-location, and UCLL
Backhaul.*?

2. On 26 August 2009 the Commission received a request for clarification from Telecom
(Chorus) of the Sub-loop Services STD made under section 58 of the Act in relation to the
following matters:

a) Distribution Cabinet notifications;

b) Fibre used to monitor Cabinet-based Services;

c) Market share assessment calculations;

d) Space allocation rules — timing of the first assessment; and
e) Service Level Terms performance reports.

3. The Commission has decided to consider all five elements of the clarification request
simultaneously.

4. Copies of Telecom’s (Chorus) request seeking clarification of the Sub-loop Services STD
are available on the Commission’s website.?

5. The Commission considers that the proposed amendments set out in this draft clarification
are likely to best give effect to the purpose set out in section 18 of the Act. In terms of
section 18(2), the clarification is likely to promote efficient delivery of the Sub-loop
UCLL, Sub-loop Co-location, and Sub-loop Backhaul Services.

6. The Commission is empowered to consider Chorus’ entire request for clarification under
section 58 of the Act given the nature of the requested changes. In particular, it notes that
the changes relating to the “market share assessment calculations”, “space allocation rules
— timing of the first assessment” and “Service Level Terms performance reports” qualify

as minor clarifications.

! Commerce Commission, Decision 672: Standard Terms Determination for the designated services of
Telecom’s unbundled copper local loop network service (Sub-loop UCLL), Telecom’s unbundled copper local
loop network co-location service (Sub-loop Co-location), and Telecom’s unbundled copper local loop network
backhaul service (Sub-loop Backhaul), 18 June 2009. Decision 672 is available on the Commission’s website at:
http://mww.comcom.govt.nz//IndustryRegulation/Telecommunications/Standard TermsDeterminations/SubloopU
CL Lservice/ContentFiles/Documents/Sub-loop%20Services%20STD%20-%20Decision%20Report%20-
%20PUBLIC%20VERSION.pdf

2 The Unbundled Copper Local Loop (UCLL) service enables access to and interconnection with Telecom’s
copper local loop between the end-users premises and the Telecom local exchange. This service allows Access
Seekers to provide voice and broadband services to their customers without the need to replicate the copper local
loop.

® All the letters are available on the Commission’s website at the link in note 1 above.
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The Commission seeks submissions from interested parties on the merits of the proposals
set out in this draft clarification.

Distribution Cabinet Notifications — Sub-loop Backhaul Operations Manual

8.

Telecom (Chorus) submits that the notification provisions for adding, deleting or moving
Distribution Cabinets in the Sub-loop Backhaul Operations Manual are not flexible
enough to enable Telecom to adapt to new circumstances. Telecom (Chorus) also sought
confirmation that its interpretation and application of the definition of “Distribution
Cabinets” (that a DSLAM had to be installed to meet the requirements of the definitions)
was correct.

Meaning of “Distribution Cabinet”

9.

10.

11.

12.

13.

Distribution Cabinet is defined in the Sub-loop STD General Terms as “‘a Cabinet and any
associated Pedestal or Pedestals in respect of which DSL services are able to be provided
to one or more End Users using equipment installed in the Cabinet and/or an associated
Pedestal” (p.14).

Telecom (Chorus) advised the Commission that it has interpreted the definition of a
Distribution Cabinet as requiring a DSLAM to be present in order to meet the definition.
While the definition was not intended to be limited to active cabinets, the Commission
agrees that it would not be possible to provide DSL services without the existence of a
DSLAM in the Cabinet, and the wording in the definition of Distribution Cabinet could be
read as referring to cabinets that are capable of delivering DSL services to one or more
End Users.

The Commission considers that the current definition of a Distribution Cabinet as
specified in the General Terms is ambiguous and therefore requires clarification.

Accordingly, the Commission considers that the definition of Distribution Cabinet should
be changed in the Sub-loop STD General Terms to “a Cabinet in respect of which, when
equipment is installed in the cabinet and/or associated pedestal, DSL services are able to
be provided to one or more End Users”.

In accordance with the Sub-loop Services Implementation Plan, Telecom (Chorus)
provided Distribution Cabinet Information to the Commission on 16 July 2009. The
Commission requests that Telecom (Chorus) resubmit the information so that it is
consistent with the revised definition above.

12 months’ notice requirement

14.

15.

Clause 17.3.4 of the Sub-loop Backhaul Operations Manual requires that “Telecom may
from time to time as its network evolves add, delete or move Distribution Cabinets and
will provide the Access Seeker and the Commission with at least 12 months’ notice of any
changes.”

Telecom (Chorus) submitted it needs a shorter period of time than the required 12 months’
notice period to modify the Distribution Cabinet in some cases because of network
capacity, network maintenance, pockets of greenfields development or technical
constraints in the locality of the Cabinet.
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The Commission acknowledges that there will be instances where the delivery of services
may be impacted by network capacity issues and that the full 12 months’ notification
period may unnecessarily prolong such issues to the long-term detriment of end-users.
The Commission considers that introducing limited exceptions to the requirement to give
12 months’ notice (albeit with defined conditions) provides flexibility to both Telecom
(Chorus) and Access Seekers in a manner which is likely to best give effect to section 18
of the Act, and should be approved.

The Commission’s preliminary view is that clause 17.3.4 of the Sub-loop Backhaul
Operations Manual be amended permitting Telecom (Chorus) to make changes to its
cabinet-based network without giving 12 months’ notice of a change but subject to the
conditions outlined in clause 17.3.4.

The Commission considers that clause 17.3.4 should be amended as shown by the
underlined text below. The proposed exceptions outlined in subparagraphs (a) to (c) are
based on the exceptions to the requirement to give 24 months’ notice of a proposed
cabinetisation under the UCLL STD to ensure consistency. The exception outlined in
subparagraph (d) captures the situation where Telecom (Chorus) has given a
Cabinetisation Notice or a similar notice under the cabinetisation provisions of the UCLL
STD. It would be unreasonable in that situation to require Telecom (Chorus) to give a
further 12 months notice (over and above the notice already given) before making any
changes to its Cabinet-based network.

17.3.4 Telecom may from time to time as its network evolves add, delete or move
Distribution Cabinets and will provide the Access Seeker and the Commission
with at least 12 months’ notice of any changes, except where any of the following
apply to a particular Distribution Cabinet:

@) Telecom is not required to give notice of any changes where it is
necessary in an emergency situation or where Telecom becomes aware
of a material risk to any of the Sub-loop Services that requires action in
order to ensure Network continuity;

(b) Telecom is not required to give notice of any changes where it is
necessary to replace the relevant part of the Sub-loop Network because
it has come to the end of its life, has significantly deteriorated, or has
been damaged beyond repair (and in each case this was reasonably
anticipated or reasonably foreseeable at the time the applicable
Cabinetisation Notice was given under the UCLL General Terms);

(©) Telecom must provide the Access Seeker and the Commission with as
much notice as is reasonably practical in the circumstances where
Telecom is required to add, delete or move a Distribution Cabinet by
law or government, statutory or regulatory authority, (including without
limitation the Commission); or

(d) Telecom is not required to give notice under clause 17.3.4 where it has
given a Cabinetisation Notice or other Notice under the UCLL General
Terms relating to a proposed cabinetisation for an Exchange on the
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same matter which equates to an addition or movement of a
Distribution Cabinet.

For the avoidance of doubt, Telecom is not required to provide the Access Seeker
and the Commission with any notice of the installation or removal of DSLAMS in
Distribution Cabinets.

The Commission considers that adding a DSLAM to a Distribution Cabinet does not
amount to the addition, deletion or moving of a Cabinet, and accordingly Telecom
(Chorus) is not required to give 12 months’ notice to Access Seekers as specified in clause
17.3.4.

Fibre used to monitor Cabinet-based Services — Sub-loop Backhaul Price List

20.

21.

22.

23.

24.

25.

Telecom (Chorus) submits that the monthly charge calculation formula for the Sub-loop
Backhaul Service should not take into account any fibres used by Telecom to monitor the
Sub-loop Backhaul Service.

The monthly recurring charge for the Sub-loop Backhaul Service is calculated in
accordance with the formula as set out in the STD... Telecom (Charus) is seeking a
change to component “D” of this formula so as to exclude a fibre used by Chorus for the
purpose of supporting the Sub-loop Services, provided that no customers will be served
off that fibre.

The Commission has previously stated in the Sub-loop Services STD that it considers that
the primary cost driver for the Sub-loop Backhaul Service is the number of active fibres
used between the Distribution Cabinet and the Exchange on the basis that it would be
more efficient, and therefore more in line with section 18, to price the service according to
the number of active fibres.*

The Commission considers that removing the monitoring fibre from the “total number of
fibres in use” would result in the backhaul costs for this fibre being recovered exclusively
from Access Seekers. The effect of such a change is that the recurring monthly backhaul
costs would be apportioned to one less than the total number of fibres in use and that the
cost to Access Seekers taking the service will rise proportionately.

Under Telecom’s (Chorus) proposal, even though the monitoring fibre would not be used
to serve customers it would still be “in use” or active and the Commission considers that it
should therefore be included in the number of active fibres used to calculate the cost of the
service paid by Access Seekers.

The Commission considers that the current method for calculating the Sub-loop Backhaul
service is consistent with section 18 of the Act. The Commission therefore considers that
no clarification of the Sub-loop Services STD or modification of the Sub-loop Backhaul
monthly charge calculation formula is required.

* Paragraph 405, Sub-loop Services STD, Decision 672.
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Market share assessment calculations — Sub-loop Co-location Operations Manual

26.

217.

28.

29.

30.

31.

Telecom (Chorus) submits that it has insufficient time to perform Market Share
Assessments for the purpose of allocating space as required by the Sub-loop Co-location
Operations Manual.

Where there is insufficient capacity in a New Distribution Cabinet to accommodate all
Preliminary Orders received, Telecom (Chorus) is required (under clause 15.2.4(a))° to
give notice to the Access Seeker within five Working Days of the First Assessment Date
that there is insufficient Capacity in the Sub-loop Co-location Service Area. Within 2
working days of receiving that notice (under clause 15.2.4(b))° Access Seekers are
required to provide Telecom (Chorus) with additional market share data that will allow
Telecom (Chorus) to perform a Market Share Assessment (within three Working Days of
giving the original notice under clause 15.2.4(a)).

The timeframes in the current provisions for Telecom (Chorus) to complete the Market
Share Assessment does not run from the time of receipt of data from the Access Seeker
but from the earlier notice given under clause 15.2.4(a).

Telecom (Chorus) submitted that if Access Seekers take the full 2 Working Day
timeframe to provide data, Telecom in effect has only one Working Day in which to
validate the data and perform the Market Share Assessment calculation under clause
15.2.4(d).” Telecom contends that to ensure the data is appropriately validated, it requires
three working days in which to complete a Market Share Assessment, and that the
combined effect of clauses 15.2.4(b) and 15.2.4(d), gives Telecom only one Working Day
to perform the calculation, which was unintended.

The Commission considers Telecom’s request for more time to conduct the Market Share
Assessment. calculation to be reasonable given the significance of allocating limited
capacity in a Distribution Cabinet. The Commission notes that extending the Market
Share  Assessment exercise by two working days will have limited effect on Access
Seekers.

The Commission also considers that amending the timeframe in clause 15.2.4(d) of the
Sub-loop Co-location Operations Manual to five working days is likely to best give effect
to the purpose set out in section 18 of the Act.

The timing of the First Assessment Date under the space allocation rules — Sub-loop Co-
location Operations Manual

32.

Telecom (Chorus) submits that the four months lead-time for Access Seekers to provide
equipment to its supplier manufacturing the Distribution Cabinets is insufficient. This is
the period before the scheduled installation date of a New Distribution Cabinet and allows
parties to place orders well in advance to facilitate planning (including for the purposes of
testing and configuring equipment).

> Clause 15.2.4(a) of the Sub-loop Co-location Operations Manual — Service Appendix 2, Schedule 4.

® Clause 15.2.4(b) of the Sub-loop Co-location Operations Manual — Service Appendix 2, Schedule 4

" Clause 15.2.4(b) of the Sub-loop Co-location Operations Manual — Service Appendix 2, Schedule 4. See also
the request for clarification from Telecom (Chorus) dated 26 August 2009, at paragraph 45.
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In its clarification request Telecom (Chorus) submitted that the definition of ‘First
Assessment Date’ in the Sub-loop Co-location Operations Manual should be changed
from the four months currently required to six months. Telecom (Chorus) asserted that
this is because, “if the maximum time for each stage specified under the Commission’s
proposed rules (including our suggested amendments) was allowed for, the process of
ordering Sub-loop Co-location would potentially take longer than four months”® and as a
result, Telecom (Chorus) would be unable to comply with its Cabinetisation Notices.

Telecom’s suggested alternative to “extending the lead-time” was to amend the space
allocation process so that if the process in action exceeded a certain number of Working
Days from the First Assessment Date, any order would need to be managed through the
process for Installed Distribution Cabinets as opposed to New Distribution Cabinets.

The Commission has considered both of Telecom’s proposals and considers that Access
Seekers would be better off given that Telecom (Chorus) would now be required to give a
longer notification period. This will provide additional planning time for the Access
Seekers and ensure a greater likelihood of the Distribution Cabinets being installed on
time in accordance with the Cabinetisation Notice requirements and the Sub-loop Co-
location Operations Manual.

The Commission’s view is that the “First Assessment Date’ (as defined in the Sub-loop
Co-location Operations Manual) be amended from four months to six months before the
scheduled installation date of a New Distribution Cabinet. The definition of ‘First
Assessment Date’ would then read:

First Assessment Date means the first Working Day that is six months before the scheduled installation
date for a New Distribution Cabinet under the Cabinetisation Notice.

As a consequence of the change to the definition of “First Assessment Date”, the
Commission accepts Telecom’s (Chorus) submission that the notification period relating
to the allocation of space in New Distribution Cabinets (specified at clause 15.2.1 of the
Sub-loop Co-lo Operations Manual) needs to be amended from six months to 12 months.
The amended clause would then provide:

Twelve months before the scheduled Installation Date of a New Distribution Cabinet, Telecom will
provide confirmation on a publicly available Telecom website that the New Distribution Cabinet will be
installed.

The Commission considers that these clarifications would be likely to give best effect to
section 18 of the Act as the Access Seeker’s will be able to better plan for the installation
of New Distribution Cabinets.

Service Level Terms performance reports

39.

Telecom (Chorus) submits that it is currently required to prepare Service Level Terms
performance reports even where there is no performance data available because Access
Seekers are not currently receiving services. The report details Telecom’s performance
and compliance with each of the Service Levels over the preceding month. Telecom
(Chorus) is also required to provide the Commission and Access Seekers with a
consolidated performance report.

® The request for clarification from Telecom (Chorus) dated 26 August 2009 at para 54.
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Telecom (Chorus) states that there can often be a significant time-lag between the first
Access Seeker request for services under section 30S(1) of the Act for the relevant Sub-
loop Services and the customer actually taking those services. However, the reporting
requirements in the STD mean that Telecom (Chorus) must provide performance reports
on its compliance with the Service Levels to all Access Seekers and the Commission for
that service, including unpopulated reports to parties who are not actually taking the
Services.

The Commission agrees that under the current requirements of the STD there may be
circumstances where Telecom (Chorus) is required to prepare meaningless performance
reports each month for Access Seekers who have requested access to the Sub-loop
Services even though Access Seekers are not currently receiving the services.

The Commission’s view is that all of the Service Level Terms of the Sub-loop Services
STD be amended so that Telecom (Chorus) is only required to produce Sub-loop Services
monthly performance reports for the Access Seeker and the Commission once the Service
Level Terms are triggered (for example, once an Access Seeker receives supply of the
Sub-loop Services).



