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COMMERCE COMMISSION

DECISION NO. 281

Determination purswant to the Commerce Act 1986 in the matter of an application for
anthorisation of a restrictive trade practice. "This is an application by:
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for authorisation of the entering into and giving cffect to (he Player Transfor System of the
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J G Aaton
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T G Stapleton
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Systemn in the amended form presented to the Comumission at the conference on 20
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THE APTLICATION

The New Zealand Rugby Football Union Incorporated (NZRFU) has applied,
ander s 58 of the Commerce Act 1986 (the Act), for authorisation to enter into
and give effect o its proposed Player Transfer System. The NZREU intends
entering into the Player Transfer System by passing regulations relating to the
Transler System (“the Regulations™ and by amending the NZRFU’s rules.

The Commission considers that the salient provisions of the Regulations are:

. Regulations 4.1 and 4.2 which provide thal the transier of a Player may
' only occur during the petiod 1 November to the immediatety following
10 November {inclusive) of any calendar year, or in 1996, between the
* date that the Regulations come into force and 31 December.1996 ("the
{ransfer period™);

. Regulations 7.1 and 7.2 which provide that:

“7 { The maximum Development Compensation Fayment for each
Tranafer Band ... shall be as set by the Union at its diseretion from time o
time after consuitation with the Affiliated Unions and such other persuns as
the Union may consider appropiate ... The maximom Development
Compensation Payment applicalle to cach Transfer Band ... as at the date
upon which these Regulations are made by the Union is as reenrded in the
second column of Schedule 17,

“7 3 inthe event that the Transferor AlTilisted Union and the Transferes
Affilisted Union are unable to agree upon a Development Compensation
Payment for g player, the maximum Development Conipensation Paynient
as scl by the Union Cor that Players Transfer Band ... shall apply. For the
avoidance of doubt: '

() wherc a Transferee Afltliated Union iz willing to pay the maximurnm
Development Compensation Payment in respect of a Player, and that Playcr
consents to the transfer, the Transferor Affilisted Union will be honnd Lo
allew Lhat Player o be transferred to the Transferee Affiliated Union;

{1 a Trausferee AlTiliated Union shall not, however, he bound to receive a
transfer of any Player uniess it has agreed to pay the maximunl
Development Compensation Payment in respect of the Player (or such lesser
Development Compensation Payment as the Transferor Atfitiated Union is

- prepared b accept); and

() whers & Transferce Affiliated Union is not willing to pay the maximum
Ievelopment Compensation Payment in respect of a Player, and the
Transferor Affiliated Union and Transferee Affiliatcd Union cannot agiee
on & lesser Devolopment Compensation Payment for the Player then no

tranafer shall take place (subject to Regulation 10).”

(“the Development Compensation Payment”); and
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. Regulations 9.1 and 9.2 which pravide that:

wg 1. ... the maximum number of transierring Players an Affiliated Union
may secept I any 12 manth peried ... shall he five”.

“g 2 no Affiliated Union may aceept the transfer to that Affiliated Union
of more than the specificd maximun numbers of players within particular

classifications within Transfer Bands, within particular Transfer Bands, or
within particulsr groups of Transfer Bands as set out in Schedule 17,

{ “the quota system™).

The NZRFU’s rules currently provide that the adoption or amendment.of its

sstules may occur following a two-thirds majority vote of delegates al the

NZRFU's General Meeting. Amendment of the NZRFU’s regulations
howevcr, appears to require a simple majotity. 1t js therefore possible for the
NZRTU {o amend the Regulations after apy authotisation of them. The
Commission also notes that, under the Regnlations, the NZRFU cau, by a
simple majority of its Board, alter the levels of the maximun Development
Compensation Payments without referring ihe maller to u General Meeling.

Authorisation, if granted, would be of the Regulations in the forim subtnitted lo
the Commission. Af the Commission’s conference, Mr Wallace of the
NZRFU notesd that the Regulations might subsequently be amended to take
aceount of any concerns from players. Any amendment to the substance of the
Regulations and, in particular, to the maximum amount of the Development

Compensation Payment, or to the amount of the quota, might not fall withii

the ambit of any authorisation. The NZRFU should consider whether
aufhotisation should be sought for any such amendment.

THE PARTIES

. .NZRFU

ot l-:j R

“Fhe NZRTFU is an incorporated society which is the administralive body
governing the participants involved in the game of rughy union throughout
New Zealand. The NZRFU is also responsible for the discipline of playets
who compete within NZRFU rugby competitions. For the year cnded 31
December 1995, the NZRYU had total asscts of 316.4 million and revenue ol
$13.8 miflion. Yor tho year ended 31 December 1996 the NZREU has a
budgeted revenue of $34.5 million.

“The NZRFU is managed by a board of ninc directors, elected a the NZRLITs
Aunual General Meeting by delegates from the 27 provincial unions,
representatives of the Maort Rugby Board and of the New Zealand Rugby
Referces’ Association. Voting rights at General Meetings of ihe NZRFU are
determined by reference to the nwwber of teams that a provincial union has,
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and vary from two to five votes. The Maori Rugby Board and the New
7caland Rugby Referees’ Association cach have two votcs.

Provincial Unions

Regional houndaties for each provincial union have (raditionally been sct by
(he Boundary Commission of the NZRFU. The NZRFU therefore considers
any proposed scparalions or amalgamations of provincial unions.

‘there arc eurrently 27 provincial unions throughoul New Zealand. These
provincial unions, although affiliated to the NZRFU, are independent
incorporated societics. Bach provincial union has teams playing in both the

" Qenior A National Provineiat Championship (“NP'C”) and NPC Development
grades. In addition, each provincial-union has affiliated clubs which are
predominantly school teams and amateor sporting clubs.

Players

The NZRFU has stated that there are approximately 130,000 rugby union
players throughoul New Zealand at the present time, of whem approximalely
1,100 are subject to the provisions of the Regulations.

As a resull of the devefopment of the Rugby Super 12 and the heginning of
professional ragby union in New Zealand, the NZRFU has required all Rugby
Super 12 players and All Blacks te sign contracts with the NZRFU. Some
development players also have contracts with the NZRFLUL All these players

- receive remuneration direcily from the NZRFU.

‘In addition, it appears that many provincial unions also have individual
contracts with NPC players, which vary significantly between provincial
unicns. Some contracts provide for player remuncration based on the number
of games played, with others based on a fixed per-match fec. Further, some
provincial unions reward players with a small ‘pay-out’ at the end of each
season (or each game), the level of which is dependent.on funds-derived from
gale-takings or other sources. In addition te these payments, the provincial

" unions'alsd pay {on behalf of both themselves and their players) a type of
subscription fee to the NZRIU. -

The Rughy Union Players® Association (RUPA)

RUPA is an incorporated saciety which has been established to represent the
interests of New Zealand rughy union playcrs. In August 1996, the Scnior A
NPC squad of cach provincial union except Auckland (since most Auckland
players werc involved in the All Black tour of South A (rica), elected twa

T its application, the NZRI'U estimated that there would be 1,320 players contuined within the
hands; in Appendixz 9 to the MZREU submizsion, the number of affected playsrs was stated as
1,143; at the conference, bl Wallace referred fo 1,350 players affecied, The WZREF has indicated
that the 1,143 figore is the most accurate.
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players to be each squad’s represcntatives in RUPA. Al the conlercnce, Mr
Fisher for RUPA stated that, although it does not yet have any financially
active members, RUPA represents over 85 percenl of the players it the first
division of the NPC competition.

OTHER PARTIES

The Internatienal Rugby Footbafl Board (IRB)

The IRB is a body established to aversee and adjudicate rughy union 1ssucs
internationally. Tt is made up of delegates from the goveming bodies of cach
of the rugby union-playing nations, who vote on rulc changes, arrange for

tonrs and administer the Rugby World Cup.

Sponsors

14 % New Zcaland rugby union has a number of prominent sponsors. These

15

16

17

sponsors include Air New Zealand Limited (Air W), Lion Nathan Limited
(Lion Nathan, and L'clevision New Zealand Limited (TVNZ).

Broadeasters
With the devclopment of the Rugby Super 12 competition in 1995, the rughy

unions of New Zealand, South Africa and Ausiralia sipned un exclusive
agreement with the News Corporation Limited (News Corp) which provides

* News Corp with the rights to televise ail rugby unicn matches {ingluding NI'C.,
. Rugby Super 12.and test matches) played in each of the respective countries,

for the next ten years. In return, News Corp agreed to pay a total of US$555
million to the three unions over the nexi ten ycars. News Corp has
subsequenily on-sold some of these rights to local lelovision neiworks such as
Sky Network Television Limited (Sky) which has further on-sold some of

these rights to TVNZ.

New Zealand Rugby Football League (NZRFL)

The NZRFL is an organisalion with & similar structure to the NZREL but is
responsibic for the adminisiration of rugby league in New Zealande-Tt runs
infer-provineial competitions such as the Lion Red Cup. The NZRFT.
competes with the NZRFU for support from spectators, spunsors aud lor
revenue {rom broadcasters.

COMMISSION PROCEDURES
Procedures
The application for authorisation of the Regulations was registered by the

Commission on 23 September 1996, Nolice of the application, in accordance
with s 60{2)(c) of the Act, was given to 37 parlies who were considered likely
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to have ap interest in the application. Pursuant to s 60{2)d) of the Ac, the
Commission gave public notice of the application on 23 September 1996 in
{he New Z.ealand Herald, the Waikato Times, The Evening P'est, The
Dominion, The Press, the Otago Daily Times and the Southland Times.

Amendments to the application were recejved by the Commission on
7 November 1996 and en 20 November 1996. The Commission considerced
that the amendments did not materially alfer the application and accepted both

- amendments. Copics of both amendments were duly circutated 1o all

interested parties, secking their comments.. No inferested party responded 1o
either amendment.

- On'22 October 1996, the Commission issued a Draft Delermination, pursuant

to s 62(1) of the Act. The Draft Determination provided.the Commission’s
preliminary view that, based op the information available to.it at thattime, the
Commission would delermine to decline to grant an authorisation for the
Regulations. The Draft Determination also idenfified a mumber of areas where
Farther information or comment was sought.

- Pursuant to s 62(2) of the Act, copics of the Draft Determination were senf to

the applicant and all interested parties. Submissions on the Draft
Determination werc sought, and (he Commission received eleven such
submissions. The submission from the Maori Congress Sports, Recreational
and Culiural Committee was received at the conference. This submission was
circulated ta all interested parties, secking their conunents, No infercsted

- party responded to this submission, Attached is a list of those persons who

provided submissions upon the Draft Determination (Appendix-1) and & list of

- interested parties to the application {(Appendix 2).

*In the Draft Determination, the Commission indicated that, pursuant fo s 62(0)

of the Act, it had determined to hold a conference to agsist in its considoration
of the application. The conference was held in Wellington.on-18, 19 and 20
November 1996. Appendix 3 Jists those parties who participated at the
conference.

. In the course of the examination of the application, Commission staff have

spoken to, and soughi-comments from; a wide tange of parties wilh an imtercst
in the Regulations. A list of persons who have provided comuuent to the
{'ommission is attached at Appendix 4.

If the Commission is salisfied that the Regulations would not result in a
lessening of competition in tenns of any of ss 27, 29 or 5 27 via s 30 of the
Act, the Commission may decline to authorise the Regulations on the grounds
that authorisation is neither required by the Act nor within the jurisdiction of
the Commission,

If the Clommission is not satisficd that the Regulations would nol resultin a
lessening of competitton in terms of s 27, or s 27 via s 30, of the Act, the




Commission may gran an authorisation for the Regulations if it is salisfied
that the Regulations will in all the circumstances result, or be likely to resull,
in & benefit Lo the public which would outweigh the Jessening in compelition
that would result, or would be Likely to result or is decmed to result from the
Reguiations (ss 61(6)(a) & {b)).

25 If {he Conmunission is not satisTicd that (he Regulations would not result in a
lessening of competition in terms of s 29 of the Act, the Commission may
grant an aulhorisation {or the Regulations if it is satisfied that the Regulations
wilt in all the circiunstances result, or be likely to result, in such 2 benefit 10
the public that they should be pepmitled (ss 61(Dfa) (), (e} & (d}).

36 - If the Commission is not satisfied that the benefits to the public ﬂum;},igh the
.detriments resulting from the Regulations, the Commission shall decline to
- ‘grant an authorisation (s 61(1)(b)}.

Interesi of Associate Commissioner

27 Commissioner Auton is a director of The Ford Motor Company of New
Zesland Ltd (Ford) but docs not participate in any cxecutive decisions on the
aHocation of advertising funds.

28 Tns the Draft Detcrminalion, the Commission sought comment on this matter.
RUPA was the only party to respond. RUI'A requested, and was provided
with, information detailing the extent of Ford’s sponsotrship of the NZRFU.
RUPA has, however, made no Turther submission to the Commission on this
maltcr.

29 The Commission dees not believe that this relationship is an interest such as
described in s 14 of {he Act that would disqualify Mr Aulon from taking part
in the consideration or determination of the application.

THE REGULATIONS
Intraduction

30 Tn its initial press rclease of 23 September 1994, the NZRTU listed the
founding principles of the Regulations as:

* *Investment in Crasstoots Developiment
The player transfer system rewards individual Unioas for developing young
tacal players and provides an incentive for Unions {o invest il prassrools
raphy.

. A Players” Markel
The transfer market is player-driven. Players retain control of whete they
will play their rugby. No player can be cumpelled to trangler and no player
can be prevented from lransferring by his Union.
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. Competitive Rughy
The transfer system will encourage cven teams and competitive rughy in
New Fealand. bt protects the Unions' player strenglh by restricting the
nuinber of players that can move to a Union.”

These founding principles were reiterated by the NZRFU in its Policy
Statement (which by virtue of Regulation 10.7 forms part of the Regulations)
and in informafion provided al the conference. '

Under the Regulations, rugby union players are split into a number of ‘bands’
which indicate the level of experience of the player, and the competition in
which the player has most recently been playing. The Regulations affect only

© players tranisferring between provincial unions who fall within one of the
- bands and who will play in the recciving provineial unjon’ s:Senior A NPC

team in that or any future yeag, but the Regulations have consequences for
other levels of the sport. The bands are:

. All Blacks
¢ Star
¢ Dstablished
{ Current
. All Blacks Former
Rugby Super 12
. Senior A NJFC
¢ st DMvision
¢ 2nd Division
¢ 3rd Division
. NPC Development
% 1st Divislon
¢ 2nd Division
¢ 3rd Division
. N7 Colt
. NZU19 Bep
. NZ Schools
. Academy Members

‘The Provisions of the Régﬁlaliﬂ'ﬁs

The Cammission has identificd cerlain provisions of the Regulations which it
congiders as its primary focus in this application. These components are:

. the quota systen;
. the transfer period; and
» the Development Compensation Payment.

Each of these components is to be established under the *panding systemn’.
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Ouota System

The Regulations allow cach provincial union to acquire the services of a
maximum of five players in any year. Each provincial union is also reslricted
in the number of players from cach band or grouping of bands of players that it
may acquire in any year. As an example, a provincial union may acquire the
services of only one All Black (other than former All Blacks) each year.

Transfer Period
As pait of the Regulations, the transfer of players will be fimited to one month

in each year. This period is speeified in the Regulations fo run from
1 Noveniber to 30 November inclusive, in any year other than 1996; when 11

- - shall run from the date the Regulations come into force until 31 Deccmber
" 1996,

Development Compensation Payment

Under the Regulations, the NZRF1J has specified the maximum amount of the
Development Compensation Payment payable with respect to each band of
player. Thesc amounts were set following consultation with the provincial
unions and olher interested partics, based on the consensus maximum value
{hat the provincial unions placed on the skills and experience of playcrs af the
various levels.

While the Regulations enable provincial unions to negotiate the Development
Compensation Payment payable in respect of the transfer of a specific player,
occasions might arise when provincial unions are unable fo agrec on the
amount of the Development Compensation Payment, when mediation by the
NZRFU (purshant to Regulation 6.6) has been unsuccesstul and the Player
Transfer Review Committee does not have jurisdiction to consider the

" Development Compensation Payment (because the player wishes to transfer

{or reasons other than those provided in Regulation 10). In such

Y Gircumstances, the cffect of Regulations 7.2(a) o (¢} is that there will be 2

transfler if and only if the player agrees to the transfer and the acquiring
provincial unfon agrees o pay the maximumn applicable Development
Compensalion Payment to the selling provincial union. Absent those
agreements, the selling provincial union may reluse to agree to the iransfer and
may refain the player. '

11 its 6 November 1996 submission {o the Commission, the NZRFU
contended that:

*The development compensation payment does nol necessary {(sic) reflced the cost of
developing a particular player but the Unfon will incur a cast in developing a nutiber
ol pleyers only a few of which would reach a corain standard. The Phion will have
to recover the custs of all of those players. The only way to da that is tlwrough the
few that develop
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Also, the NZRFU stated at the confercnce ihat:

= .. [The purpoese of these coImponsation paymeits was, firstly to encoutage
development in existing players; ta provide an incenlive to develop players
suecesslully; and to encourage the acquisition of lower level players from other
unions. ... [The values set on the player cafegories are not assessnients ol the
financial value of those players. They are the values that provincial unions belisve is
an appropriate maximum value by way of compensation for & union’s investment in
that player's development.”

However, the Commission considers that the effect of Regulations 7.2(a) to (¢)
(as explained above), and the inclusion of the specificd levels of payment for
cerlain bands of player, suggest that the payment is not based so much on the
development costs of the player, but on the expected value of that player’s

 services. The Commission believes that a provineisl union paying the

Development Compensation Payment acquires the rights toutilise the scrvices
of a player al a specific level of rughy union competency. This is illustrated
by the fact that different maximum values apply to *Star’, ‘Cstablished” and
‘Carrent’ All Blacks, ircspective of the fact that the same investment in
development might have been made in each player.

Consequently, although the purpose of the payment is to ensure compensation
to the losing provincial union, the payment is, in effect, a transfer fee, and will
be referred to as such (hroughout this defermination.

TIIE SPDRT OF RUGHRY UNION
Introduction

Unti! 1990, New Zealand raghy union had been run on a purely amateur basis.
In 1990, the IRB relaxed the rules protecting amateurism to allow players to
receive modest payment for promotional services, Tn 1995 however, with the
development of the Rugby Super 12 compctition {and the aftempted
ostahlishment of the World Rugby Corporation {WRC)), the IRB announced
that rugby union would abandon its previous amateur status, and instead {reely
adopt I'Jrr:-ff:s;s;i-::nalism2 on a world-wide basis.

“Grass Ruufs” of Rug'ller Union

Al the conference, the NZRFU emphasised the importance of the size of the
base of rugby union playets in New Zealand. Mr Crawford explaimed thatl “by
grass roots, we mean the clubs and our junior clubs right down to five year
olds™. Mr Lochore said, “[rlugby truly is a pational game in New Zealand.”
This was supported by Mz Burdett of East Coast RFU who stated thal as many
as 24 percent of the population in the Liast Coast region are involved in rughy
union.

2

Very fow New Zealand rughy union players currently receive mare than nominal competisation lor
their services. Lor the most part, only All Blacks and Rupgby Super 12 nlayers are ahle to subsist on
their mighy temuneration
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‘'he infrastructure of rugby union in New Zeatand is pyramid-shaped with the
bottom tier formed by the 130,000 players playing from age five through fo
rughy union st the senior club level. The NZRFU contends thal it is this
substantial infrastructure which has given New Zealand rughy union its
strength, since each provineial union seleets its NPC feam from the leading
piayers at club level, each Rugby Super 12 team is in turn selected from the
NPC teams, and the All Black team is sclected from (he Rugby Super 12
feams.

Natiunal Provincial Championship

The NPC competition is organised info thres divisions numbercd fiom one to
three. These divisions each have nine competing teams that arc derived from
the 27 provincial unions throughout New Zealand. Each division of the NP*C
competition is further divided into two levels; that is, the Scnior A NPC

* gompetition, whicl: is the basis for the NPC competition within each division,
and the NPC Development competition, in which leams of the lower ranked
players within each division compste. The NPC competition is contested on &
largely amateur basis with participation by some professional players. Duc to
their commitments to All Black raghy, muny of these professional playcrs are
unavailable for their NPC teams for part of the season, although All Black tour
dates are deliberately chosen fo cnable All Biacks to play {or theit NPC
pravinces in key matches.

Within the NPC competition, specific rules exist with rcspect to the lending of
players between provincial umons. Lffectively the lending systcm enablcs
provineial unions to agree to players playing for provincial unions other than
{heir home unions. This system is typically used by provincial unions that
have a particular weakness in (heir teams and need to acquire players with
particular skills, or by players who are nol regularly sclected by their home
.. provineial ynion’s team but are likely fo be selected by another provincial
~upion. A provincial union may ufilisc the services of a total of four such
players, who arc not formally transferred between provincial unions and must
© return (o their home provingial unions on request. The M7ZRFU has advised
that the lending system will remain outside the ambit of the Regulations and
will not involve fransfer fees.

Rughy Super 12

The Rughy Super 12 competition was developed by (he NZRFU, the
Australian Rugby Football Union and the South African Rugby Football
Union in 1995. It consists of 12 teams - five from New Zealand, four from
South Africa and three from Australia. The competition starls in emly March
and concludes in late May. In addition, in July of cach year there is a tri-series
hetween the (hree nations, wlich involves the national feam of cach country
competing in (wo tesls against the other competing naticns.
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Ali Rugby Super 12 team members in New Zealand are professional players
who have individual contracts with the NZRFU. The seleetion system for the
Rughy Super 12 competition involves the establishment of five regional teams
throughout New Zealand. Selcction of players iy carried out in two stages,
and, a4 the NZRFU has advised, will now include greater input from the All

‘Black selectors. In the first stage, (he coaches of the respective Rugby Super

12 teams (or their selectors) select players from the provincial unions
conlained within their regions. The players who are not selected in the first
stage then become part of a draft system. In this second stage, the coaches of
cach team then *draft’ from the remaining players, regardless of players” usual
NPC regional affiliation. :

Revenne Sfreams

Sponsorship

* Aif N7, Lion Nathon, Canterbury Tnternational Timited and TVNZ are several

of the main contributors to the NZRFU.. At this level, the sponsorship usually

- takes the form of a cash contribution to the NZRFU, although in-kind
+contributions to the NZREFU and specific levels of rughy union player arc also

made. Ancxample is the provision by Air N7, of free air travel to provincial
amion teams travelling for the NPC competition. In addition, Caltex New
Zealand Limited, Ford and Philips New Zealand Limited provide sponsorship
to the All Blacks Club in particular.

Sponsorship is a major source ol income for provincial unions, and can occur
i various forms at this level, For instance, a cash donation to a nrovincial

© union may be made by a sponsor, of & SPONSOL MaY provide specilic

commodities o a player, such as accommodation or 2 vehicle, in order to

' persuade a player to-contract with a particular provincial union. It is

understood that even at an amafeur level, players have been receiving

* incentives and payments from the provincial unions and supporters for some

time.

M Tew for Canterbury RFU, Mr Foster for RUTPA, and 50Ine sponsors,
consider that with thé-introduction of the Rugby Super 12 cumpatiti{:-nf the
tength of the New Zealand domestic season has been curtailed. Where
previously provincial unions could display their sponsors’ logos on their
playing kit for virtually the whole season (from March to October), that period
is now effectively limited to mid-Angust to mid-October. Somic provincial
unions’ sponsors consider that there is no visibifity early in the season and
only a few very inlensive wecks late in the season, which might lead to a
reduction in the amount such sponsors arc prepared to pay to provincial
UNIoNs.

¥ The Rugby Super 12 competition is cansidercd to be an iuternational competition, for which the

NZLREU owns neatly all rights to advertising and sponsorship.
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Broadcasting Rights

A large proportion af the NZRF1’s revenuc is derived from the salc of
broadcasting rights, The NZRFU conirols all the rugby union cotnpetitions in
New Zealand which are felevised with the result that only the NZRFU, and not
tihe provincial unions, may sell the rights to broadeast malches played in these
competitions.

As part of the agreement between Australia, South Aftica and New Zcaland
for the devclopment of the Rughy Super 12 competition, each nattonal rughy
union was also granted the ability to sell the rights to gach of their respeclive
Rugby Super 12 ‘brands’. Therefore, under this agrecment, the NZRIU 13
able to derive income from the sale of the five Rugby Super 12 franchises in

T New Zealand.

.. Gate-takings from Spectators

Gienerally, the NZRFU will acquire 2 perccntage of gate-takings fiom any
international or NPC semi final/final games played in a pacticular province,
with provincial unions receiving the remainder after expenses. Different rules
cxist for the distribution of revenue derived fiom clab games within a
provincial nnion,

Funding from NZRIFU

There are several ways in which the NZRFU shaves its income {rom
sponsorship, broadeasting righls and gate-takings with the provincial unions.
The NZRITF pravides direct financial support Lo provincial unions by
underwriting the salares of development oflicers (which amounled fo
$4949.000 in 1995) and chicf executives of some of the smaller provinces. This
vear, it also provided grants to provincial unions, the amounts of which were

" calculated according to the number of players in each union’s NPC team who
~did ol hold NZRFU/Rugby Super 12 contracts. The NZRFU stated al the
* conlerence thal:

** .. it1 a greal majority of cuses, tiose provincial unions on receiving the grant, made
. payments 1o their players, they were small but they definitely made player.
paymenits,”

Such grants arc usually carmarked for specific purposes and the NZRFU
sometimes requires a monthly return from the provincial unions showing how
the money has been spent. These grants are therefore a form of revenue
sharing between (he NZRFU and the provincial unions. In furn, some
provincial unions provide grants to clubs within their lerritories,

The NZRFU offers indireet support to provincial unions through its provision
of coaching services, such as coaching schools, posifion-specific courses ur
funding of cx-All Blacks’ tours of provineial unions. In 1996 the budget for
coaching was $1.3 million.
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THE MARKETS
Introduciion

56 Section 3(1A) of the Act (as amended by the Commerce Amendment Acl
1990) provides that:

+he term ‘macket’ is a reference to a market in New Zealand for goods and services
- as well us other goods and services thal, as a matier of facl and commeteial commaon-
sense, sre substitutable for them.”

57 A market is “a fisld of actual or potential transactions between buyers and
sellérs amongst whom there can be strong substitution, at least in the long run,
il given a sufficient price incentive.”

58 The purpose of defining a market is to provide a framewark within which the
competition implications of a restrictive trade practice can be analysed. The
relevant markets are those in wlich eompetition can be affected by the
contract, arrangement or understanding being considered. Identification of the

. relevant markels cnabies the Commission to examine whether a lessening of
-+ compelition would occur as a result of the arrangement and to defermine if the
magnitude of any detriment from a lessening of competition is outweighed by
the public benefits atiributed 1o the arrangement.

The Relevant Markets

50 The applicant has identified two markets to which {he trade practice for which
authorisation is sought relates and an alternalive market for each of those
markets, The markets identificd by the applicant are as follows:

J the market for the acquisition of sports player services in New Zealand,
or, in the alternative, the market for the acquisilion of rugby union and
rughy league player services in New Zealand (“the market for player
services™); and '

. the market for the provision of sports entertainment services in New
Zealand, or, in the alternative, the market for the provision of rughy
union and rugby league sports entertainment services in New Zealand
(“the market for sports enterlainment services™).

60 The Commission considers thal versions of the applicant’s Lwo proposed
markets are appropriate, bul that there is a third relevant markel as well, In
addition to the transactions which occur between players and provincial unions
for player serviees, there'is a field of polential transactions between provincial
unions for buying and selling of the rights to use player services.

1 pbmonds Food DidusiriestWR Tucker & Co [td, Decision Mo, 34, 21 June 1984
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In Oueensiand Wire industries Pty Ltd v The Broken Hill Proprietary
Company Limited & Anor,” ihe High Court of Australia slated:

% [A] market can exist il there be the potential for close competitian cyen though
nane in fact exists.... lndeed, for the purposes of the Act, a market may exist for
particular existing goods at a particular lovel if there cxists a demand for {and the
potential for competition between traders in) such goods at that level,
nolwithstanding that there is no supplier of, nor trade in, those gowds at a miven
time.”

The existence of this third market, characterised by transactions belwecn
provineial unions for the rights to use player serviccs, is evidenced by the
Regulations and similar player transfer systems used overscas {"“the inarket for
the rights {o player services™). S

An analysis of these {hrec markels, including discussions of the appropriate

-product, functional and geographic dimensions of those markets, is sel out

= helow,

Market for Player Sepvices

‘There is a market throughout New Zealand i which playcrs compefe with
each other to supply their skills or services to provincial unions and in which
provineial unions compete with each other lo acquire them. In some instances,
the end resuft of this competition is the enfering into of a contract between the
provincial union and the player. As is discussed below in the Jurisdiciion
section of this Determination, the issuc of the nature of this contract belween
provincial union and player as a contract of setvice or a confract Jfor xervices
nvight be relevant for determining whether a market exists for the purposes of
the Act.

With respect Lo the scope of this market, the applicant postulates in the first

. instance that therc is a market for the acquisition of the services of sports
.yayers in New Zealand and, in the alternative, a markel for the acquisition of

the services of rugby union and rugby leaguc players. For market definifion
purposes, the issue is whethier the skills of other spotts players, as a matter of
fact and commercial conunon sense, arc substilutable for the skills of rughy
union players. ' -

Allhough there may be some substitution at the marpins in the instance ol
exceptional athlctes, the consensus amongst parties canvassed by Cummission
staff was that (he skills of other sports players are generaliy not substitutable
for those of rugby union players. A rugby union player roguires a certain sel
of skills in order to perform af a “banded” or premier level. Dopending upon
(he player’s position on (he foam, particular ball bandling skills, aerobic
fitness, physical strength, training, speed, and understanding of strategics are
required. Clearly, the skills of a goifer, lawn bowler or tennis player are nol

3

(1989) ATFR 48-925.
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substitutable for those of a “banded’ rugby union player. Accordingly, the
Commission dismisses the suggestion of the applicant that the relevant product
market is 50 broad as to include sports players generally.

‘The skills of rughy league players most closcly approximate those of rugby
union players. Notwithstanding the apparent similarities between the two
sporis, il was the view of most parties intervicwed by Commission staff that
the skills of only a sma!l percentage of rughy leagne players could be

transforred to rugby union and vice versa. Those parties considered that any

switching of players was most likely to occur amongst rugby union backs,
rather than amongst forwards who have unique rucking and mauling skills

- which-are not direcily applicable to rughy league. The Commission noles,

however, that the skills in common belween the two sports appear to have
converged to a greater extent due to recent changes in the.rules of rughy union.

In its submission, the NZRFU identified scveral players who have transferred
between rughy union and rugby league. The Commission acknowledges that
there has been some switching of players from rughy union to regby lengue,
parlicularly when there was greater €conomic incentive lo do so {that is, prior
to the instilution of professionalism inrugby union). Therc have also been
recent, highty publicised incidents of players such as Inga ‘Tuigamala
switching back from Jeague to union. The Commission agrces that from a
practical perspective, the skills of (mosfly back-Jine) rugby union players are
probably substifutable for those of rugby league players.

At the conference, Mr Tew, for Canterbury RFU and Mr Crawford, for the

+ NZRIFU, hath presenled infonmation that suggests that leaguc players would
. *require retraining, for perhaps as long as one year, before they could play af

NPC level. Those players who have switched have mostly played rugby uion
at some point, and usually play only in back-line positions. Furthermore, of
the players cited by the NZRFU as having switched, almost all are playing at .
the very highest levels of their spori, which was acknowledged by Mr Wallace
who said “the playess we are talking about from league arc high profile

- players”.

- Gueh evidence indicates that most ragby league:players-transierring to rughy

unicn require additional training to be provided to them and they cannot

- immediately play at Rugby Super 12 level, the level af which they. could

expeet subsistence remuneration. . Transferring rugby league players could
expeet some income from playing at NPC Jevel, but the amount would not be
comparable with the current levels of remuneration which league players
reportedly receive and thus, would not provide rugby league players with a
suflicient incentive to switch. The Commission therefore conciudes thal, as a
matter of fact and of commercial common sense, the skills of rugby league
players are not generally substitutable for those of rugby union playerts.

The NZRFU contended ihat overseas players and young players are all, from
the NZRFU’s perspective, part of this markel. According to the applicant,
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rugby union is played by an estimated 130,000 players throughout Mew
Zcaland. However, the applicant states {hat only about 1,100 of those players
are included within the teams comprising (he bands and thercfore subject to
the Regulations, The Commission considers that only & limited additionat
number of players possess the skills required to play rughby union at the
‘banded” levels of the game. The Commission not only considers that the
services of other sports players, including for present purposes, rugby leaguc
players, do not fall within the relevant ‘product’ market, but thal most rugby
union players are also excluded. The skills of the vast majority of the totat
rugby union playing population arc simply not substitutable tor those of
banded players. Accordingly, for the purpnscs of analysing ithe Regulations
under the Act, the Commission considers that it is appropriaic to limif the
scope of the rugby union player services martkel to only cwrrently or
potentiaily banded rugby union players (“premier” rugby union pla},ﬂcrs]l.6

The Cotnnission considers that the “sports player services™ maiket is too
broad for the purposes of analysing the competitive implications of the
proposed trade practice. For the purposes of this Deterinination, the
Commission will assume that the skills of ragby leagne players and most
rugby union players are nol substitutable for the skills of “premier” ragby
union players. Therefare, the market adopted for competition analysis
purposes is the New Zealand market lor the provision and acquisition of
premier rughy union player services.

Murket for the Rights to Player Services

. As was previously mentioncd, the Commission considers that there 15 another

T4

markel, not suggesied by the applicant, which is relevant for the purposes of
analysing the competitive effect of the Regulations; specifically, the markel
for the buying and selling between provincial nnions of the rights to utilise the
services of premier rugby union players. This is a natiopal market as, by

+.-design, the 27 provincial unions have preseribed ternitorial boundarics

collectively covering the whole of New Zealand.

1t is the rights fo player services that are to be bought and sold between

provincial nnions. These rights “are or are fo be provided, granted;ioni.
conlerred in trude”, and therefore are “services™ within the meaning?of that
term as defined in s 2(1) of the Act. The NZRFU has advised the Commission
of one instance of a payment baving been made and of iwo instances of
payment-free transfers {that is, instances of trade having occurred} between
provincial unions for the purchase and sufe of the rights to player services,
which aceurred during the moratorium on player transfers. In its submission,
{he NZRFU also provided details ol all transfers of players botween [rrovincial
umions which occurred between 1993 and 1995, The Commission belicves

 Inils 4 October 1996 decisian reversing (on grounds other than market defition) the judgment of
ilve Federal Court in Wews Limited v Ausiralion Rughy Foatboll League Limiied & Ors {1996) 58

FCR

447 (the ARFL case), the Full Federal Court of Australia fouad that slubs were Hkely to be in

compelition with each other for the services of “premicr” rugby feagoe players.
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that the moratorium might have retarded any development ol the market for
the rights to player services which might otherwise have oceurred following
the institution of professionalism.

‘fhe issuc of the existence of a market for the rights 10 player SCrVices was
considered by an Australian court in Adamsosn v West Perth Foothall Chib
{fnc} & Ors’ {the Adamson case). In that case, the Federal Court held that
hecause there wonld be no market for the rights to player services (therein

. referred to as a “club to club market™), but for the transfer rulcs and

regulations at issue, there existed no market Jor the rights to player services
nor competition within a market for the purposes of s 45 of the Trade Practices
Act 1974,

A subsequent Federal Court of Australia case aptly notes that the judge “does

not expand upon the process of reasoning” leading to the conclusions
expressed in his judgment.s '

‘Notwithstanding the finding of the Court in the Adumson case, he

C'ommission is satisfied from the evidence that there is a field of potential

. -transactions between provincial unions for the rights to player scrvices, In
-their respective submissions, both the applicant and RUPA supported (his

conclusion. * Accordingly, the Commission will proceed on the basis thata
market for the tighis to player scrvices cxists and will assess the competitive
impact of {he Regulations on that miarket.

The Commission concludes that there is  New Zealand market for {he
provisien and acquisition of the riphts to premier rugby union player services.

Market for Sports Entertainment Services

The applicant states that there is a market for sporis cntertainment services, Or

- alternatively, rugby union and rugby jeague sports entertainment services, in

MNew Zeatand.

-~ Tni'the eptertainment services market, mulliple transactions oceur between

- multiple parties. For example, rugby unionissold by the NZREFTU und/or

- pravincial unions as a forim of entertainmaent to spectators and to the media
* Rugzhy union telated merchandise-is sold by rugby union organisations to the

public. Corporations purchase advertising rights from rugby union
organisations {sponsorship and direct advertising) and from the lefcvision and
radio stations which have purchased rugby union broadeasting rights. Qther
sporls and forms of enfertainment also seli their ‘services’ to many of the same

(15979) ATPR 40-134, :

Adamson & Ors v New South Wales Rughy League Ltd & Ors (199 1 ATPR 41-084, rev’d (1931)
ATPR 41-141.

Tt should be noted that the Adanson case was decided 10 years hofore the previously queted ruling
of the High Court in the Queeastand Wire case, discussini the existence of markets based on acteal
ot potoniifcl transactions.
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parties. The issuc is whether and {o what extcnt rugby union organisations
compete with other sports and lorms of entertainment for speetalors, corporate
sponsorship, the sale of television and radio broadcasiing righis, media
coverage and publicity, television audicnces, and men:handising.'

1ased upon discussions with market participants, the Commission considers
that rugby union competes primarily with othcr forms of sporting
entertainment, and to a lesser exlent with non-sporting enferfainment. A
summary of the cvidence obtained from market participanls on the issue of
the substitutability of rugby union with other sports and forms of
entertatiment, lollows:

. According 1o a 10 March 1994 report produced by The Boston:..
Consulting Group (“the Boslon reporl”™), which was commissioned by
the NZRFU, about 15% of New Zealand’s population may be
considered dedicated rughy union supporters for whom no other sport
or form of entertaininent provides an acceptablc substitate. An
additiona! 15% of the population are rugby union rejeclers and the
remaiing 70% of the population is comprised of “theatre goers” for
whom rueby union is one of many entertainment choices available (for
‘example, barbecues, golf, reading, movies);

Al

. Provincial unions responding to Commission enquiries slatcd that
rughby union malches are gencrally scheduled so as to not coincide with
rughy league and other significant sporting events, ifany.!" There may
Be a limiled cxception to this rule for the very top levels of rugby union
(All Black, Rugby Super 12, Ranfusly Shield and NPC playoff
matches), for which, in mosl instances, scheduling conflicts are not a
major concern;

. Provineial unions typically set ticket prices with refcrence fo the other
forms of entertainment available to the public. One provincial union
representative statcd that its ticket prices were set at the highest
possible fevel and that a further ingreasc in prices would risk loss of a
substanlial portion of its speclators to other forms of enteriainment;

. In addition to competing for speclators at matches, provineial unions
state thal they compete for sponsorship and television audiences with
other sports and {orms of enterlainment;

L

The Commission acknowledpes the possibility that hese multiple transactions and parties establish
the existence of imore than one market {for cxample, a “spectator market”, a “sponsorship market”,
and & “broadcasting rights” market). [lowever, where 2 nutber of narrowly defined mackets
cxhibit similar characteristics, the Commigsion will, for the sake ol convenienes, treat {hem as a
single class for the purposes of competiiion analysis.

1n some regions, particularly Auckland, provincial unions compete with cach otier for spectators,
sponsorship and merchandising. The NZREU attenapls to eliminate scheduling conflicts belween
provincial union teams te the extent possible. Also, it was noted that in seime regions of the
country, mighy union was literafly the “only gane in towt” and that Lherefore thers was nio real
issue of substitution of ather farms of gporting cruertainment.
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. Althoush television stations consider thal rugby union is the most
popular form of sports catertainment, certain league, netbail, and one
day cricket matches can compete with rugby union and scheduling
conilicts with such events will be avoided; and

. Rugby union is an important element of the sponsorship programimes
of some corporate sponsors, but funding is typically allocated amongst
a range of sports and the arts.

The jdentification of a market for sporls enter{ainment services is consistent
with a previous Commission decision, In the Malter of the Speedway Control
Board of New Zealand (Iﬂc),'-.z where the Commission made the following

.- releyant staternent:

“Sneedway provides enterlainment to a paying public, operating usually on
weekends. The Commission cunsiders that speedway competes.against other forms
of spotting entertainment such as other motor spoits, horse racing, ruphy cte. The
public thus has a wide choice of forms of entertalnment on which to spend its meney.
The demand for the various forms will depend on public tastes, relative prices etc.
This market is elcarly on a eommerciaf footing and is a relevant market in fenns of
the Act. The Commission considers ‘a specdway entertaiment rarket’ oo namoy
an approach and prefers “the sporting entertainment markel’ within a local or
regional area...”

The rejection of a narrow rugby union and/or rugby league cnterlaimnent
market is also consistent with the ARFLY case where the Court found that, in
the event of a significant price rise or guality reduction for nigby league, a
significant body of rugby league spectators would be attracted by at least
rugby union, soccer, Australian rules foothall and basketball.

The Commission concludes that the relevant market is the market for {he
provision and acquisition of sports entertainment services in New Zealand
rather than a broader entertainment market or a narrower rughby union andfor
raghy leagne entertainment market.

Conclusion On Relevant Marlkets

For the purposes of analysing the competitive impact of the Regulations under
{he Act, the three relevant markets are the New Zealand wide markets for:

. the provision and acquisition of premier rugby union player services
(“player services™);
. the provision and acquisition of the rights to premiier rughy union

player services (“the rights to player services™y; and,

12 Decision Ne. 242, 14 December 1989,

n

Aboven 6,
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» the provision and acquisition of sporis enlcrtainment services {Csporls
entertaimment services™).

JURISDICTTON
Introduction

86 ‘There are {wo issues of jurisdiction for the Commission to determinc belore
considering the substantive issues. The first relates to the services provided by
rughby union players to the NZRFU, and whether thesc are subject to a contract
of sorvice (an employment contract) or a contract for services. The second
issue is whether {he Regulaiions constilule an arrangement which has already
heen cntered nto by virtue of the moratorium o player tiansfers. Ifithis.were

aes fhe ease, s 59 of the Act would prevent the Commission from granting an
4 authorisation.

[

% 48ppvices” in Terms of the Aect
frtroduciion

87 The Act provides that a market is a markel for goods and services,” and
defines “services™” to include:

«_ the rights, benefits, priviloges, or facilitics that are ar are o be provided, pranted,
ot conferred under any of the following classes of cottract:

A condract {or, or in relation Lo, -

the performance of work (including work of a profiessional natare)

but does not include rights or benefits in the form of the supply of goods or the
performance af work under a contrscl of service.”

88 The cffect of this section is to provide that the services exchanged in
- employment contracts are not “services™ in terms of the Act, and therefore that
the buying and selling of scrvices under an cmployment confract docs not
oeeur in & “market” as defined in the Act. Although there exists a market for
these services in a comumercial sensc, there is no such market in terms of the
Act. This has the effect of removing contracts of service from the jurisdiction
of the Act.

89 In its Draft Determination, he Commission reached the preliminary
conclusion that the player contracts were employment contracts, that the
services provided pursuant to them were not “services” in terms of s 2(1) of
the Act and that [he market for player scrvices was not a market in ferms of

M Section (1A}
Y Section 2(1).
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s 3(1AY of the Act. The Comunission, thercfore, gave the market for player
services no further consideration.

In their submissions and at the conference, both the NZRI U and RUPA
presented further arguments and information indicating the varicty across the
provineial unions of the provisions conlained in their player contracls. In
particutar, the Commission notes that most players receive remuneration
subject to their selection to play and not as of right.

The recent judgment of the Austratian Full Federal Court in the ARFL.'° case
consideted that certain contracls between rughy league clubs and players were

‘employment contracts, The Full Federat Courl found that there was nothing in
‘the ARFL’s riles which required the contracts.io {ake the. form of employmerit
... contracts and that the contracts had been structured in that way. fo. avoid the

jurisdiction of the Trade Practices Act 1974, ‘Tnthe Full Federal Courl’s view,
there was a real chance or possibility that there conld be competition lo-engage
players otherwise than under a contract of service, which could result in
jurisdiction under {he Trade Practices Act 1974.

The Commission will not make a categoric determination of this issnc but will
proceed on the basis that some of the contracts might be contracts {or services
or that the market for player services might develop in such a way as to cause
many contracts lo be construed as contracts for services.

Conclusion: “Services” in Terms of the Ac!

Without determining Lhis issue, the Coimission witl proceed with its analysis
on the basis that the services provided uader the player contracts might be
services in terms of (he Act, that the market for player services is a matkel in
terms of the Act, and that the Commission therefore has jurisdiction over this
market.

Arrangements Already Entered Info

" Background

‘Section 59 of the Act provides that the Commission may not authorise the

entering into of an arrangement if that arrangement has already been enlered
into, The applicant cites the moratorium on player transfers as a reason for the
juck of current competition for the acguisition of rughy union player services

in New Zeatand. The issue to detcrmine is whether the Regulations arc so
similar in their nafure to the moratorium, that il is an arrangement whick has
already been entered fnto, for which anthorisalion is being soughl.

I

Above it 6,
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The Maoratorim

The moratoriumm was achieved in two separate paris, Firstly, Lhe chairmen of
the provincial unions agreed not to negotiate for the movement of players
hetween provincial unions over the 1995 and 1996 rugby union scasans.
Sccondly, the contracts betwecn the NZRFU and the All Black/Rugby Super
12 players include a clause requiring these players lo play for fhe sane NPC
province for which they had played prior to the drall for the Rugby Super 12,

At the conference, the NZREU stated that the moratorium was only ever
intended a3 an “immediate solution”, to apply for the very short peried of lime
between the 1995 and 1996 seasons, and to apply only to NP'C players.
Commissicn staff have been told that the moratorium was sel in place in order
to allow the NZRFU, ihe provincial unions and players to adjust to the rapid
(ransformation of rugby union {rom an amaleur to & professional sporl. To this
end, it was intended to create 2 total prohibition on player transfers. The
moratorium was also agreed Lo, to assure smaller provincial unions that their
best players, whe might be drafled to play for a distant Rugby Super 12 side,
were obliged {0 refurn to their home provineial union for the NPC season. As
discussed above, thie NZRFU has provided information mdicating somc
instances of transfers in spitc of the moratorium, and without any
repercussions for the provincial unions or players involved.

RIIPA coniended that the moratoriui was:

“an integrat pact of the proposed player transfer systemn i that it was plainly the first
step in the process of NZRFU formulating is ransfer regulations. RUPA contends if
is artificinl to view the moratorium as scparate from the transfer regulations.”

The Commission considers that, in contrast to the moratorinm, the Regulations
esiablish a perpetnal system to control transfers betwecn a much wider group
of players. The Regulations provide for player transfers subject to certain
conditions, rather than the outright ban on player movement contained in the
moralorium. The purpose of the Regulations is different to that of the
moratorium, in that the moratorium was intended to allow a pausc for mgby
nnion adminisiration in New Zealand to decide what type of regulation would
be appropriate. While # might be restrictive, the moratorium is not
substantially similar o thc Regulations for which authorisation is now being
soughl.

Conefusion: Arrangements Already Entered Into
The Commission therelore concludes thal the moratorium and the Regulations

are sufficiently dissimilar in their nature that the Commission would nol be
authotising an arrangement which has already been entered into.
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Conelasion: Jurisdiction

For the purposes ol its consideration of the Regulations, the Commission will
treaf the market for player services as a market in terms of the Act, and will
analyse the effcet of the Regulations in that market.

The Corumission is safistied that the Regulations do not form an arrangement
which has already been cntered into and that the Commission is not prevented
by s 59 of the Act from granting authorisation of the Regulations.
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OVERVIEW OF COMPUETITION ANALYSIS

Tnirodoction

The provisions of (he Regulations which, if not authorised, might involve &
breach of the Acl arc.

» ihe quota system (Regalation ),
. the transfor period {Regulalion 4); and
s the fransfer fee (Regulation 7).

L itg submission, RUPA argued that there were (wo addilionsal provisions of

... the Regulations which might involve a hreach of the Act, namely:

. Regulation 6 which allows a player to file a Reguest for Transfer
application, and a provincial union to file a Request for Player
application, with the NZRFU. On reccipt of such a request the
NZRFU must inform all affiliated provineial unions of the details (the
request system); and '

. Regulation & which, as set oul in the Regulations accompanying the
application, provided that no transfer of a player to which the
Regulations appiied would be recognised by the WNZRFU unless it had
been approved by the NZRFU. Subscquently, Regulation 8 was
amended to require ‘registration’ of fransfers by the NZRFU (the
registralion requirement). ‘

Tn terms of the request system, RUPA argued that piayers and provincial

unions might be discouraged from negotiating hecause the public nature of the

process could undermine cxisting relationships between them. However, it is

cicar fiom the Reguiations that it is open to provincial unions and players (o

negoliatc at any {ime ‘in seoret’ and merely register the transler with the

NZREU in November. This was confirmed by Mr Wallace, lor the NZRFU, af

the conference, and in the NZRFU’s Policy Statement on the chulations.”

‘I'herefore, the Commission does not consider that any competition issues arisc

from the request syster, -

RUPA was of The view Lhal the regisiration requirement might empower the
N7REU to refusc a transfer for reasons olher than non-compliance with
procedural formalities. Al the conference Mr Wallace, for the MZRT,
confirmed that, cxeept in the case of non-compliance with the procedural
requirements of the Regulations, the NZRFU could not refuse to register a
traps{er of a player. The Commission does not consider that the registration
requirement raises any issucs nuder the Act,

" Geo paragraph 3.1 of the NZRFIFs Policy Statement.
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The Commission concludes that neither the request system nor the registeation
requirement raises any concerns under the Act and, thercfore, these provisions
will not be considered any further in this Determination.

"The analysis below considers whether, in respect of the matkel for the rights to
player scrvices, the market for player services and the market Jor sports
cntertainment services, any o all of the quota system, transfer period and
transfer fee might breach s 27, s 27 vias 30 or s 29 of the Act. In the
Commission’s view, the Regulations predominantly affect the market for the
rigzhis to player services, (herefore, the {Cammission will consider the
competitive impact of the Regulations on that market fiest.

Inn oxder fo assess the competitive inipact of the Regulations it is necessary to
identify the counterfactiral scenario which is fikely to arisc in the absence of
the Regulations. The discussion below will focus on:

. the counterfactual; and
. potential entry.

The Counterfactual
Backeround

In carrying out an assessment of an application under s 58 of the Acl, the
Comnission is required to consider the likely competitive effects of the
arrangement in question, and any public benefits or defriments likely 1o result
from (he arrangement. This requires the Commission to determine a
benchmark or “counterfactual” against which to measure the likely
competitive effects and public benefits. The Commission makes a ‘with’ and
“without” comparison, rather than & ‘before’ and “after’ comparison. In other
words both the ‘with’ and ‘without’ scenarios are forward looking,

In Electricity Market Company Limited ¥ the Commission said, in regard to
establishing the appropriate counterfactual:

*The counterfactual i not necessarily the arrangement which might be proferred by
the Commission of by otiiers with an intevest in the industry. The Comtnission
does not have the mandate, nor the experlise, to be the market designer. The
counterfactual is simply the Commission’s prapmatic and commercial asscssment
of what i likely to occur in the absetice of the proposed arrangement.”

Determining the connterfzetual requites the Comumnission fo ask itsell what
would be the most likely situation if the Regulations were not implemented.
‘The Commission believes it is appropriate that the connterfaciual it adopts be
expressed in general terms, and that these {erms describe what i3 pragmalically
and commercially likely in the absence of the proposed arrangement.

" Decizion Mo. 280, 13 Septemher 1996,
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I its submission, the NZRFU suggested (hat whether any pessible outcome is
indeed (he commercially likely alicrnative depends upon its general acceptance
amongst the parlics.

RUPA likewise argued that the counterfactual must be acceplable w all
parties, including the players. RUPA submiticd thal:

“ _ any agrocment betweed provinelal unions without player consent which operates
a5 a resiraint of frade is fikely 1o be challenged in court successfully by individual
players”,

The Commission accepts (hat in making its assessment of the likely ‘without’
scenario it must give due consideration to the views of the various _igg:l_eslcd
parties as to what might be acceplablc to them, and what might be practical if
the Regulations are nol implemented. THowever, ultimately, the Commission

...must adopt Lhe counterfactual which it considers iz the likely situation in the

ShiA

-
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. abscnce of the Repulations, without commenting on the desirability or

atherwise of that oulcome.

The Commission alse notes that there are provisions in the Act which address
the common Iaw doctrine of restraint of trade. Section 7(1) of the Act
pravides (hat nothing in the Act limits or affects any rule of law relating to
restraint of trade not inconsistenl with any of the provisions of the Act.
Section 7(3) provides that no rule of law referred to in s 7(1) aflcets the
interprctation of any of the provisions of the Act.

Discussion

In its application, the NZRFU proposed two alternalive counterfactual
scenarios (paragraph 6.2 (a)(1)):

. First, a continuation of the moratorium on player transfers; and

. Second, a system in which there is unrestricted transfer of rugby union
players between provincial unions, subject to contractual arrangements
that the playcrs have with their provincial unions.

-
e

In the Draft Determination the Commission did not accept either of (he
counterfactuals put forward by the NZRFU. The Commission’s preliminary
conclusion was that, without the Regulations, it was likely that transfors of
players would occur within the context of some form of regulation
administered by the NZRFU. The Commission, therefore, adopted a
counterfactual in which the framework esiablished by the Regulations
remained bul the clements that niight arguably be restrictive of competition
were removed; that is lo say there would be a iransfer registration system and a
requirement for provincial unions fo negoliate a transfor fee {which might be
nil), but without any limitations in terms of a quota system, iransfer period
restriction or cap on the transfor fee.
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Suhmissions made both hefore and during the conference were either silent
tawards, or concurred with, the Commission’s view that the moraforism op
player transfers is not s likely scenario if the Regulations are 1ot implemenied.
‘The Commission remains of the view that the moralorium is not a likely
counterfactoual.

In jts submission, the NZRFU agreed that the counterfactual adopted by the
Commission in the Drafl Determination is a possible counierfaciual. While
the NZRFU stated that it is not in a position to say whether it would be able to
proceed with the Commission’s colmterfactual if the Regulations were nol
implemented, at the conference Mr Land, for the NZRFU, acknowledged
(having listed ihe possible countetfactuals identified during the course of the
conference):

[ arm not sure that the NZRFU would really consider any of those alternatives
particularly likely, but we would certainly suggest that of afl the.counterfactuals -
suggested ... the anly one that really meets the test of being an even {casible
counterfactual was the Commerce Commission’s counterfactual.”

In the altemative, the NZRFU re-submitted that the counterfactual could be an
unrestricted market where players can fransfer frecly, subject auly fo contracls
hetween the players and provineial unions. In its submission and at (he
conference; the NZRFU argued that a feature of this “free transfer system’
scenario would be the existence of long term contracts between players and
provincizl nnions beeause of the uncertainty as to a player’s future
development, or to epsure a relurn on a provincial union’s investment in a
player’s training, among other things. The NZREU also noted that in this

- geenario there might, therefore, be a puyment between provineial unions if a

player were transferring prior to the end of the contract (a coutract buy-cut).
The NZRFU accepted that the analysis, under both the counterfactual adopted
by the Commission and the alternative *free transfer system”, would be
similar.

O the other hand, in its submission, RUPA characterised the Commission’s
counterfactual as *untikely’. Tn the absence of the Regulations, RUPA
cnvisaged an unrestricted transler market in which players could transfer
freely subject only {o contracts of short term duration {duc ta the quasi-
amateur environment of the NPC competition and the poteniial application of
the restrainl of trade doctrine).

There was also some suggestion from RUPA, in its submission and at the
conference, that alternutives to achicving the objectives expounded by the
NZRFU could include provisions in the Rugby Super 12 contracts that players
not receive any addiftonal meney from provineial unions for playing in the
NPC competition, or a collective agreement betwecn the NZEFU and players
regulaling aspects of the sport, including player iransfers. At the conference,
the NZRFU indicated that it regards these alternatives as being more
cestrictive than the Regulations. On the information available, the
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Clomrmission concludes that these altcrnatives arc not likely to oceur if the
Regulations are not implemented.

Likewise, for (he reasons discussed below, the Commission remains of the
view that the ‘frec trans{er system’ referred to both by RUPA and the NZRFU,
in which there is unrestricled transfer ol players between provincial unions
subject only to contractual arrangements that the players have with their
provincial unions, is not a likely sllernative i{ the Kepeulations are not
implemented.

I'he Commission sccepts that it is possible, in the absence of a collective
agreement hetween the provinelal unions, that alternative arrangements for

- payment of a transfer fee (in one form or another) and restrichons on.player

a3 mobility might arise, over time, as a resull of the unilateral or bilateral aclions

of market patticipants. For example, transfor fees might be provided for in the

v -torms of contracts between rugby union players and provincial unions, or

might result from condract buy-ouls by provincial unions.

However, the Commission considers that there are a number uf other factors
relevant to its conclusion on the most likely counterfactnal, particularly in
light of the stated objcetives of the Regulations. Thesc relevant factors are
that:

) ‘['he provincial unions agreed, in light of the advent of prolessionalism,
to implement a moratorium restricting player movement. This
indicates they consider that some form of regulation is more likely than
the unrestricled transfer system which existed previously;

. The 3oston report noies thal sports leagues which have ‘left it 1o the
- market’ to fry to achieve an even sporting compctition are

“experiencing probiems”, This conclusion was supported by the
submission of Dr Jackson (Beston Consulting Group). The NZRYU
indicated, at the conference, that it hus taken these comments seriously
in framing the Regulations. For example, Mr Wallace, for the NZRIU,
made the coimmient that to reverl 1o the previous cntirely open system
of player transfers would not achieve sny of the objectives.sghoul in
the Hustgn report and would go against all of the overscas experience
sludicd,

* The Commission’s rescarch has indicated thaf overseas there arc very
few (if any) profcssional spotts Icagues which do nof regulate player
transfers in onc form or another. Although there are many variations
on the theme, some of these systems specifically involve the payment
of transier Tecs. Others achicve a sinilar result by effectively granting

'® Ar the conferenes Mr Land, for the MZREFU, also commented that *[nlo regulation fol} player
(ransfers would permic individual teams (o take actions conteary to the best interests of thu averall
compeliion.
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a club a “property right” ever a piayer which allows that club to sell the
right 1o another club; others still allow players, on playing out their
contracts, to negotiale freely with other clubs but provide that any
acquiring club pay the ‘losing’ elub a [ee. The submissions of
professor McMillan {Professor of Economies, University of Califomia)
and Dr Jacksen (Boston Consulting Group) support the above. ™ Atthe
conference, the NZRVU indicated (hat it had studied the rules of many
overseas sports leagues in formulaling the Repulations and that
conirols on player transters overseas, ip some cases, also extend o
quasi-amateur conipetitions; and

. . At the conference, Mr Tew, for Canterbury RFU, and Mr Scutts, for

Auckland REFU, Botly indicated that théy consider an unregulated
transfer system would be not achieve the objective of.an even,
attraclive compelition. In particular, both regarded a system -whereby:
provincial unions are compensated for developing players asbeing
inportant, This is generalty consistent with the views of other
provincial unions who provided information to the Commission.

. Given the level of commitment {hat the NZRFU and the provincial unions

have demonstrated to & policy of regulating player transfers, the Commission
considers that il is unlikely that this policy would be abandoned completely if
the Regulations were not implemented. The factors noled above also indicate

. that the provincia! unions regard a formalised system, administercd or

facilitated by the NZREJ, us being the most practical and cfficient means of
dealing with player transfers.

The Commission, therefore, yemains of the view that, without the Regulations,
it is likely that player transfers will occur within the context of some fortm of
regulation administercd by the NZRFU, The Commission considers that this
regulation would merely provide the lramework within which player transfers
would oceur and that a likely scenario is a transfer registration sysiem and a-
requirement for provincial unions to negotiate u transfer fee (which may be -
nil), but withouf any fimitations in terms-of quota systemn, transfer period
restriction,”’ or cap on the transfer fee. The Commission is of the view that
such a form of regulatian would be unlikely: to-offend-against any rule of law
relating to restrainl of trade, :

The Commission afso notes that it is becoming more comman for provincial
unions to enter into conlracts, of one form or ancther, with some players. This
is o trend that the Commission believes will continue, under both the

M 1ris moted that RUDA was of the visw that, due to the unigue nature of the NPC competition,

A1

overseas experiencs is not directly relevant to the assesstent of the Regulations. IIowever, the
NZRFU submitted, and the Commission agrees that, despite the differences, overscas evidence
should not he ignored.

The MZRYU also suggested that a transfer period might be part of any counterfctusl adopted.
ITowever, the Cominission notss that there does ot appear to b any such restriction at provincial
level currently {other than a 21 day residency requirement).
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Regulations and the counterfactual seenario adopted. The terms and
conditions of these contracts, including length of contracl, vary and will
continue to be & matter of individual negotiation belween the players and
provincial unions, Tt scems likely that (under both the Regulations and the
counterfactual) such contracts might include provisions restricting the mobility
of players.

The Commission coneludes that, in this case, it is appropriate to lake the
essence of the Regulations and remove the pofential restrictions on
compelifion, and thus establish s pragmatic and commercially likely
benchmark against which to assess the competitive impact of the Regulalions.
This is consislent with the spirif of the Regulations, in that player regisiration
would be preserved, and provineial unions losing players would be

“compensated by the payment of a transler foe by acquiring provineial unions.

s Conclusion On The Counterfaciual

The Commission concludes that the counterfactual to the Regulations is &
situation in which the framework established by the Regulations rernains, but
the elements which might arguably be testrictive of compotition arc removed;
that is to say, there is no quota system, no transfer period restriction, and no
cap on the transler fce.

Potential Entry
In prineiple, two forms of competitive entry are possible:

. entry by a new pravincial union; or

. entry by a new rughy union organisation competing direcily with the
NZRFLL

Entry By A New Provincial Union

Any new provincial union must apply to the NZRFU for affiliation. Such an
application must be made under the sponsorship of two carrently-afliliated
provincial unions, and must be approved at a General Meeting of the NZRIFU
by a majorily of votes. If an application is rejected, the NZRFU will not
consider a further application from the same person for a petiod of at least two
years.

“The Commission notes that affiliation to the NZRFU confers to provincial
unions exclusive rights to the players falling within their territorial boundaries.
In the event of a new provincial union seeking alfiliation, any provincial union
whose boundaries would be alfected has the opportunily to make submissions
to the NZRFU. Ultimatcly, the NZRFU does nol require the consent of
affected provincial unions to ajter boundaies.
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The Commission considers that new provineial unions (in one form or

another) are likely to emerge only where the demand for rugby union is high
enough Lo support an additional provincial union in that pariicular region. Any
new pravincial unien would need to have access to bath clubs {players} and
facilities.

In the Draft Determination, the Commission reached the preliminary
conclusion that eniry by new provincial unions was not likely. Rather, the

* Commission considercd that {he territorial boundaries of existing provineial

unions might change over time, cither through clubs on the fringe of 4
rovincial union’s territory switching their affilialion to an adjoining
provineial union, or through amalgamation. :

Tn its submission, the NZRFU agreed with the Commission’s preliminary .
conclusion and cited the proposed amalgamation of Manawatu RI' and .
Hawkes Bay RFUJ in support, Other submissions received werc: generally
silent toward the issue.

The Commission concludes that enfry by a new provincial union is not likely.

“Even if a new provincial union wereto he established, that provincial union

would, on affiliation to the NZRTU, be subject to the same rules and
regulations as an existing provincisl union.

Entry By A New Rugby Union Organisation

The NZRFU is currently the only national rugby union organisation in New
Zealand. It has an extensive infrastructure including provincial unions, clubs,
and access to {acilities. In addition, the NZRLI has contracts with a number
of the premier ragby union players in Now Zealand, These factors, in

hemselves, may constifule a significant deterrent to any potential entrant.

In the Draft Determination, the Commission reached the preliminary
conclusion that there was not-likely to be any entry by-a competing rugby
union organisation in the near fufure; on‘the hasis.of the NZRTFU’s existing .
infrastructure, and its control of a number of premier rugby union players. In

- addition, the window of opportunity which was.available because of the

amateur status of the game, and which saw the WRC atlempt to sel up a ncw
professional competition in 1993, has arguably been closed.

Industry participants spoken to by Commission staff werc of the view that for
another national ragby union organisation to become established in New
7ealand, the support of a number of the provincial unions currently affiliated
io the NZRFU wauld be required. The rules of the NZRFU (Rulc 8) prohibit
pravincial unions from affiliating with any other “... football orpanisation ...”
without the prior consent of the NZRFU. The present indications fiom the
provincial unions are that there is not the level of dissatisfaction with the
NZRFU to suggest that such moves would be likely in the near future.
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in addition, anecdotal inlormation suggesls that the owncrship, by the
NZRI'U, of the All Black brand might be a barmer to any new nalional, or
international rughy union organisation obtaining the services ol premicr rughy
union players. '

‘The NZRTU submitted that entry by a competing rugby nnion organisation
could not be discounted, particularly if the NZRI'U is not suceessful in ils
offorts fo epcourage and maintain an aflractive aid successful competition.
However, at the conference Mr Wallace, for the NZRFU, acknowledged that,
as mattcys presently stand, such entry, cither by an aliermafive Now Fealand
rughy union organisation or by an international competition organiser such as
the WRC, is not likely.

RUPA submitied that, once a number of the NZRFU player contracts expire
(at the end of 1998}, an environment will cxist whereby a rival organisation

7 could coniract players.

The Commission agrees that opportunities might exist in the long term for
alternative rughy upion organisations to enter the markets. The rccent
cstablishment of the Super League compefition in Australia competing directly
with the Australian Rugby Football League suggests that the “window of
ppportunily’ in any professionat sport is never completely shut. Iowever, it is
the Comrnission’s conclusion that entry by a new rugby union organisation is
not currently likely, at least while the NZRFU continues to retain the loyalty
of the provincial unions, and has contractual amanpements with a number of
Mew Zealand's premier rugby union players.

Conclusion On Potential Entry

The Commission concludes thal new eniry, either by & now provincial unicn or
by a new rugby union organisation, is not likely.

COMPETITIVE IMPACT ON THE MARKET FOR THE RIGHTS 10

- PLAYER SERVICES

Section 27 .
Introduction

Section 27 prohibits conitacts, arrangements or understandings which have the
purpose, effect, or likely effect of substantially lessening competilion i a
marked,

Section 61(6) of the Act provides that the Comimission shall not auihorise an
arrangement which the applicant believes might breach s 27 of the Act unless
it is satisfied (hat the pubic bencfit which will in all the circumstances rcaull,
or be likely to result, from the arrangement would outweigh the lessening of
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competilion that would result, or would be likely to result or is deemed Lo
pesult therefrom. Section 61(6A) provides that:

“P'or the purposes of subsection (6) of this section, a lessening of competition
includes a lesscning of competition that (s not substantial,”*

148  In terms of an application pursuant to ss 58(1} and 58(2) of the Act, relaling fo
an arrangement which the applicant belicves might breach s 27 af the Act,
there must be:

an arrangemecnt;

that has the purpuseﬂ or effect;

of lesscning competition, which need not be substantial;
. in & market.

a &

149 Within the market for the rights to player services, there is a ficld of potential
transactions between provincial unions for buying and selling the rights to
player services. As noted, the NZRFU has advised the Commission of one
instance of a payment having been made and of two instances of payment-free
transfers between provincial unions for the purchase and sale of the rights to
player services which oceurred during the moratorium on player transfers. In
addition, the NZRFU has provided the Commission with delails of all fransfers
of players between provineial unions which ocourred between 1993 and 1995.

150  In this seetion, the Comniission first considers whether the Regulations
amount to a coniract, arrangement or understanding for the purposes of the
Acl. The pupose and effect of each of the quota system, transfer period and
transfer fee are then discussed, followed by an asscssment of the overall
impact of these provisions on compelition in the market {or the rights to player
services. :

wiract, ArranEcom unde in

151  The Player Transfer System will be entered into by the passing of the
Regulations and by amending the rules of the NZRFU (puragraph 2 of the
application). Rule 9 of the rules of (he NZRFU provides that;

“The affiliation of any Union shall operate as an agreement binding such Union and
each af its members 1o ebide by the Rules and Regulatisns of the Union and to
arcept and enforce all its decisions. Any breach of this agreement or any condact
which is in the apinion of the Board prejudicial to the interests of the Union ot of

% Asinserted by s 4 of the Commerce Amendment Act 1996,
B Gection 2(5)(a} of the Act provides tiat, for the purposes of the Act:
“A provision of a coulract, arrangement or wnderstanding ... shall be deemed 1o have had, or
to have, a particalar purpose if-

{i) The provision was or is included in the contract, arrangemsnt or
understanding ... for that purpose or purposes that included or
include that putpuse; uad

fit) That purpose was of is a substantial purpose.”
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Rughby Union Foothall shalk render such Union ar Club ur any meitber ol a Univn
liable to suspension or expulsion ar such other penally as the Board may in its
discretion decide.”

This rule has the effect of requiring all affiliated provincial unions (o abide by
the Regulations. The Reguiations, therefore, create mutual obligations and
expectations between all such provincial unions, and amount to an
arrangemcent or undersianding between therm, to which the NZRFU is also «
parly.

It could be argucd that the Regulations and the rules of the NZRFU have heen
structured in such a way as to amount to bilateral arrangements between the
NZRFU and each provincial union individually. However,inthe
Commission’s view, there nceessarily cxisls some underliying collective

* arrangement between the provincial unions (for example, Rule 9 of the rules of
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the NZREFU), 1o which the NZRFU is also & patly, to agrec to the Regulalions.

“In the absence of that agrecment the Regulations could not operate effectively.

Thetcfore, the Commission concludes that the Regulations are an agrangeinent
or understanding between all of the affiliated provincial unions, to which the
NZRFU is a patly.

Ouola systan

Regulation 9 of the Regulations provides that the maximum number of
transfors of players falling within the specified bands which a provincial union
can aceept in any 12 month period (1 December-30 Movember) is five.
Within this total, an annual quots is also set for each specified band,
classification within a specified band, or grouping of bands of rugby union
players. For the majority ol bands the annual guota is set at two players, The
exception is (he All Black band (other than former All Blacks). " Provincial
unions can only acquire the services of one All Black (star, established or
current) per year. :

Transfers beyond the quola can oceur with the consent of the Player Transfer
Reviow Commmittee established under the Regulations, Such transfers can only
be authorised by the Review Commiittec on the grounds that there hias been an
extraordinary and/or compelling change in a player’s personal circumstances.
‘The NZRFU has advised that such circumstances might include genuine
employment reasons, # change in family circumstances, or an nretricvable
breakdown in the relationship between a player and provineial union.

M The Regulations will apply to « transfer only if the player falls within one of the specified bands,
and if the player is poing to play in the acquiring provincial union’s Senior *A' WPC stdein the
cutrent or aiy Rrure rugby union season {Regulation 3.2).
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{a) Purpose

‘e Commission’s preliminary conelusion in the Drafi Determination was (hat
a substantial purpose of the quota systen1 was to lessen compelition botween
provincial unions for the rights fo player services. Submissions received from
intercsted parties, both before and during the conference, gencrally supporfed
this conclusion.

At the conference, Mr Wallace, for the NZRFU, said:

“Thp purposc of the quota was 10 enltance the cvenness and prevent 3 drea team
being created by an individual union, to preserve stability as supporiers of teams
generally identify with individual [pjlayers and don’t wish to see wholesale changes
year by year, and, thirdly, to allow fexibility to acquire players to fill gans that oxist
in current teams.™ .

The NZRFU indicated, in its submission and at the conference, that 1t is
concerned that, in the new professional era, there are groater incentives for
player mavement and, as a result, greater incentives for pravincial unions to
purchase ‘dream teams’ consisting of the best players, to ihe delriment of
developing home grown falent and an even sporting competition. The
NZRFU's submission emphasised Lhat it is not the intention of ihe quota
syslem to prevent provineial unions from ‘talent spofting” young talent and
drawing it info a province prior fo a player becoming *banded’. Equally, the
quoty system is not infended to restrict all provincial unions, However, the
NZRFU said that the quota system is intended to restrict that limited number
of provincial unions which might, at any siven {ime, be endeavouring to
acquire a drean: lean.

Tn its submission, RUPA argued that a more compelling explanation {or the
guotz system s the desire to secure an even spread of All Blacks and Rugby
Super 12 players. The Commission sonsiders that this is consistent with the
NZRFU’s staled purpose.

The Commigsion remains of the view that-a substantiak purpose.of-the quola.
system is fo lessen competition between provincial nnions in the market for
the righis to player services. - '

{by  Effeet

The Commission has adopled a counterfactual under which there is no quofa
systern. Hence the level of transfer activily would be determined by the
unrestricted market forces of supply and demand, subject {0 the terms of
contracts between players and provincial unions,

If, in the absence of the Regulations, provincial unions were Hkely Lo cxceed
the guota (in total or for each band), then demand would be restricted, giving
rise to a lessening of competifion.
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Information supplied by the NZRFU indicates that, if the Regulations had
been in operation over the period 1993-1995, no wansfer ol a player would
have heen prevented by the quola system. The NZRFU cstimates that the level
of mm;-:;:ment over the Ihrec years was, on average, hall'a player per provincial
uniom.

Howcver, parties who made submissions appeared to accept that the Ievel of
transfers of rughy union players between provineial unions in the past is not
necessarily indicafive of the number of transfers likely in the professional cra,
{or a number of reasons. First, rugby union was, during the peried 1993-
1995, an amateur sport and the incentives 1o move for financial reasons were
not as great as (hey arc now. Secondly, a moratorium restricting player
movement has been in force over the 1996 NIPC scason (the first season of
profossional rugby union). Thirdly, players might be more inclined to move in

- sthe new professional era to gain exposure and best position themsclves to
szoblain a professional contract to play in the Rugby Super 12. Fourthly,

LO6G
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provincial unions hosting the Rughy Super 12 teams might ask players draficd
in from other provinecs to remain with them for the duration of that season’s
NPC competition. '

The Commission agrees with {he partics that information regarding the level of
player transfcrs in the recent past is of limited value, Therc are valid reasons
to expeet (hat, in a professional environment, the fevel of transfers nigzhi
increage in the future. In addition, the reasons players have moved in the past
(exposure, cducation and employment) are unlikely to wt;lmng:::.zc1

It is difficall to predict the Ievel of fransfers likely fo oceur in the fulure.
Liowever, if cach of the 27 provincial unions acquired the maximum number
of players under the quota systcm in any one year, then 135 players woukd
move in that year, The Commission agtees with the view expressed by the
NZRFU that such large scale movement is not likely on an annual basis.

TuET T
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The NZRFU has predicted that, in the future, provincial voions will acquire,

swson-average, the rights to two players per year through the transfer system.

‘This would be within the total quota limit set in the Regulations. However,
the NZRTFU has also acknowledged thaf the q 1ota system, particularly the
annual quola placed on each band of playcr,” is Jikely to restrict some
provipeial unions, conipared to the counterfaclual.

¥ nformation provided by the NZRFU indicates that in the 1995 season a wtal of 15 players
transferred to 10 provincial unions, in 1994, 16 players translerred to § provineisl untons, and in
1993, 13 players transferred 1 6 provincial unions.

6

Some of these transfers might fH outside the quota system if they invelve an *extruordinary andfor

; compeliing change in personal circumstances’ within Regulation 10
¥ Mr Lochore, Mr Copeland and Mr Eand {for the MZREU} all said at the conference that, in their
view, the quota restrictions an the *hands’ of players would he more likely to be restriotive than the

Lotal

annual quata of five players.
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169 As discussed previously, the NZRFU set the quota at levels designed to
constrain the ability of provincial unions {0 compete for rights to player
services. At the conference, Mr Land, for the NZREU, stated:

syhat the guota is intendcd to do is prevent the greation of a dream team so thal it
may have an effeet on two, three, maybe four teams which are endeavouring to do
that by perbaps acquiring two ar three All Blacks or by acquiring five or six players.

- 5o, it will have some cifect on those leams but will not have an offect on the great
majority of NPC teams.”

170 RUPA submitted that the acquisition of a dream team is nof likely given the
limited financial resources of Lthe provincial unions. Howevcet, the
Comshission notes that there have been some indications in the media that
local busincsses {for example, in Wellingfon) miight be willing ta inject money
into provincial unions for this purpose. - Also, Mr Tew,for Canterbury RFU,
commented that, in ihe absence of any restraint, tliere is the polential for a
‘rogue® provincial union to act in it pwh interests and atiempt 1o:purchase a
dream team of the best players, perhaps with the assistance of a generous

 benefactor, Mr Copeland and Mr Land, for the N7RFU, were of the view that
it would be perfectly rational for a provincial union to behave in this way ot
the grounds that it is better to be the top teatn than the hottosn team in a
" potentially upeven competition, aiihough an even competition is preferred.

171 Additionally, information received from the provincial unions suggests fhat
while some provinciul unions will continue to {ocus, as they do now, on
developing players within the province, ofhers migltt actively seck players
from other provinces.

172~ The Commission’s view is that (he quola system, by fixing a quantity jimit {in
total and for each band of player), is likely to constrain the munber of premier
rughy union players which a-provincial union is able to acquire from other
provincial unions in any year. The guota levels set do not necessarily refiect,
or vary in response to, changes-in demand and-supply. The Commission
agrees with the view expressed by the NZRFU that the quota system is likely
only to.constrain a limited numberiof provincial unions in-any-one year. There
will be some provincial unions for whom the quota system will not be
restrictive’™ ‘That.is, the quota system is-not likely fo restrict al] provincial
unions all of the time, rather il is likely to restrict some provincial unions some
of the time. Also, it appears to fhe Commission {hat the annual quotas sct for
- the specified bands of player are iikely to be more resirictive than the total
annual quota of five players. Ilowcver, the Commission notes that there might
be some cases whete the total annual quota of five playcrs would he
restrictive, for example, where a provincial union seeks to acquire a dream
teamn “from scrateh’ (althouph it is not clear how common {his would be).

b - 4 . - . N . - . " . i -

E Thix i consistent with information reccived from a number of provincial unions. Some priovincisl
unions consider that the guota levcls would be restrictive while others conaidered that 1he queta
levels would not be restrictive.
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1737 The Commission believes that the level of constraint likely to be imposed by

the quota system is sufficient 10 support a finding that the quola system will
lessen competition in the market for the rights Lo player services.

174  The NZRFI1J has noted that it is possibic for any NPC team to include up to

{hree overseas players, provided that thosc players fall putside of the IRB’s
180 day rule,?? and up to four “borrowed players”, being players under the
jurisdiction of another provincial union. Thesc rules are an exception to the
NZRFL's 21 day residency requircmcnt,m The NZREU has advised that thesc
mrles will remain outside the ambit of the Regulalions.

175  Where demand for the rights to player services is nof mel duc fo the cxistence

of the quola system, provincial unions may lock Lo outside sources to-meel
. that demand, Nothing in the Regulations prohibits this.

176 . However, the Commission is of the view that, due to the new guast-

profcsstonal status of the game, the sapply of overseas players falling outside
(he 180 day rule is likely to be limited and may reduce in the {uture.

177  Information received, both from the NZRFU und a number of provincial

unions, suggests that the NPC lending rules arc nsed predominantly by second
and third division provineial unions which horrow rughy union players from
larger neighbﬂurin% provincial unions competing in different divisions of the
NPC cc-mpatitiun.?' There are some examples of first division leams lending
playets to other first division teams (and similarly within the second division).
1Iowever, these situations ure not common and tend to be loans by teams more
highly ranked in a particular division lo tcams further dowm the order.

178  Lending arrangements arc informal agreements between provincial unions and

are usually subject fo conditions, such as a requircmenl that playets retum to
their home provincial unions on rt:u:imzﬁl;.&2 There is no formal {ransfer of the
_player and henee no acquisition of the rights to player services.

1795 The Conimission accepls that the NI'C lending rules might provide some

% provincial nnions with an alternaiive to acquiring the rights to player scrvices

and might lessen the impact of the quota system on those provincialunions.

5

n

il

s

Repulation 9 of the IRR’s Regulations provides that any tughby snion player transferring bebyeen
countries is subjcet (o a 180 day stand down period if that player iz under a conlract to Teceive
material benefit for his participation in the pame. 1t should be noted that the international unions
involved can agree to reduce thiz stand down period.

Rule 74 of the NZRFU's rules provides that a provinsial union cannot include a player in its NP
toarn who has not been resident within its defined boundarics for a period o at least three weeks.
Provineial unions can agree ko walve Lhis requirement.

Approximately 54% of all players loaned in the 1996 mghy union season wers foaned by [irst
division leams to teams in otiler divisions.

Anecdotal information suggests that there have been sitnalions where 2 provincial unien fias boaned
players to another provingial union in the same NI'C Diivision, but recalled thosc players when due
to play thal other provincial union.
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However, there are likely 1o be a number of provincial unions for which
‘Worrowing” players is not going to be considered a viable option.

“Therefore, the Commission concludes that the quota system has, or i5 likely {0
have, the effect of lessening competition between provincial unions in the
market for the rights to player services. The Commission considers (hat the
overseas player and NPC player jending rules are not likely to temper thatl
lessening of competilion o any significant degree.

{c) Conelusion

“The Commission coneludes that the quota syslem has the purpase, and has or

is tikely to have the effect, of lessening competition in the market for the rights
to player services.

Transler pedod

Under Regualation 4.1 of the Regulations, fransfers between provineial unions
of players falling within the specified bands can oceur pnly in the period from
1 November to 30 November (inclusive) each year.”_ However, negotiations

and agreements relating (o transier can take place at any fime during the year.
In addition, transiers can ocour outside the transfer-period in cirenmstances

. where the Player Transfer Review Cominiltee considers that there has been an

extruordinary and/or compelling change in a player’s personal circumstances.
{a}  Purpose

The NZRFU submitted:

“The purpose of not having movement during the seasan is to aveid distuption Lo
teams during the season. [t is also imperiant for suppotters Lo have confidence in 1he
{airness of a competition which they are Tollowing. For that reason there should not
be undne phyzical movement-of players during the season other than for-compelling
cireumslances which can he approved by the Rughy Union {or-if necessary the

© Appea! Board). The Union's pireeption is that there woultd be negativepublic -+

. reaction if immediately prior to fie semi-final or final of the N PC one of the teams

. invalved was to acquire one or two key players which might significently inf{luence
the (eams likely chance of success in Lhe semi-final or final.”

The time period restriction was also argued by the NZRFU fo be necessary for
administrative simplicity. Tn its submission, the MNZRFU indicated that the
reason November was chosen to be the transfer period was that it is at the end
of the NPC compelition, but prior to the Rughy Super i2 drafl. Therefore, the
initial selection of Rugby Super 12 sides can occur wilh the selectors having
full knowledge of which players are eligible to play in each region. The
NZRFI stated “[i]t was considered unacceptable [ron hoth the [plrovincial

i3

lowever, in respect af the 1996 calendar year pransfers can ocour only during the period from the

date the Repulations come into foree until 31 December (996 [Repulation 4.2).
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fulutons, the NZRFU and the [rugby public to have players moving
consiantly throughout the yoar™.”

i85  The Commission notes thal provincial unions can negaotiate and agree fo
acquire/sell the rights to playcr services at any time during the year. [lowever,
a provineial union cammot actually acquire the rights to player serviees except
during November. The act that it is the NZRFU’s expressed intention (hat the
objects of “team stability’, ‘administrative simplicily” and ‘perceived fairness’
be achieved by reducing player movement to one month following the end of
cacl rugby union season, would appear to support a conclusion that «
substantial purpose of the transfer period is to fessen” competition between
provineial unions in the market for the rights to player scrvices.

TR
aF

18645 Therefore, the Commission concludes that substantial purpose of the transfer
% period is {0 lessen competition between provineial unions in the market lar the

=+1ighls to player SErvices.

(b) Effeet

187  The counterfacival identified by the Commission has no restriction on the time
when rugby union players can transfer between provineial unions.

188 At the conference, the NZREU argued that there is no real competitive cifect
arising from the Iimited transfer period because provincial unions and players
can negoliate and agree to transfers at any time during the year (subjeet to
registration with the NZRTFU in November). In addition, players can inove
niid-season wiere there are exiraordinary andfor compelling changes in
personal circumstances.

189  Submissions at the conference by Mr Tew, for Canferbury RFU, and

information received from some other provincial unions suggesls thata

~i-provincial union is likely to seck to transler rghy union players into its

+ ~provines for particular strategic and/or tactical reasons {for exaniple, Lo fill a

L igEvSgap” ina team). Mr Wallace, for the NZRFU, commented that, in the past,

most “strategic’ movement of playcrs oceutred prior to the start ol a ragby
union season. Some other parlies indicated that, at times, limiled strategic
mid-season movement has oceurred.

(90 Parties who made submissions appeared to accept that a restriction on mid-
senson movemen( of players was necessary 10 promole leam stabilily and
prevend ‘stacking’ of teams. Opponents of the Regulations, however,

M rpe NZRFU Indicated at the confercne that it is cumnon practice in nest sports that there be a
restriction on: movement of players during the comvse of 4 scazon.

B (0 CC v Port Neison Limited (1995) 6 TCLR 406, McGechan J addressed tite stalvtory definition of
“lessening” and said that the word *hinder’ (as included in that definition) “oovers senses which
include “do harm to” and “provent”; bul also to “keep back; impede, deter, obstruct”, and “delay or
frustzate action, by an obstacle or impediment” His Honour said that "0ne can “hipder” by merely
delaying or obstructing ot the immediste time.”
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considered that mid-season distuplion could he avoided by alternative means.
For example, Mr Foster, for RUPA, suggested restricting movement during the
course of the NPC competition only and allowing movement, in particular,
during the period between the end of the Rughy Super 12 compelition and the
beginning of the NPC competition. It was submitled by RUPA that the
restriction of the transfer petiod (o the month of Novenber limits, for example,
the ability of NPC coaches to take into account and make selection decisions
based on form, injurics, availabilily, and performance of players in the Rugby
Super 12. Mr Foster also suggesled that the problem of ‘stacking’ of teams
could be dealt with by reinstating the existing NZRFU residency
1'equirement.3'f'

The NZRFU, on ihe other hand, contended that the November {ransfer period

they are most likely to reccive a'Rugby Super 12 contract-{(without thé need to
depend on sclection in a draft). Also, coaches of NPC sides will.know, prior-to

‘the Rugby Super 12 series, which players are going fo bhe available to play in

provincial teams and can plan their teams accordingly.

As discussed previously, the Commission believes that most provincial unions
do, and are likely 1o continue to, conlract wilh their key players. These
contracts might contain restrictions on player mobility and might tic a player
to a pravincial union for more than 12 months. Al the conference Mr Wallace,
for the NZRIFU, noted that, under the Regulations, mary provincial unions are
likelyto contract with their key players for moge than one }rcar.” The

- difference between the Regulations and the counterfactual would be that,

under the counterfactual, a provineial union could, subject to the terms ofa

-player’s conlract, acquire the rights to a player who wants to move, and the

player could transfer, at any time of ihe year.

The effect of restricting the ability of provincial unions to acquire Lhe rights to
player services {o one month a year has; or ia likely to have,:the effect of
lessening compeidition belween provincial unions for such rights.. The limited
transfer period might affect the price ofithe rights o player.services and the-
willingness of a provincial union to actually acquire the rights to 2 player’s

- services (the need for the player baving diminished by the November periad).

Provincial unions might also be less willing to approach olher provincial
unions and enter apreements to acquire the righls to player services except
near or during the transfer period. As a result, mutually beneficial trades might
be delayed and the level of competition that might otherwise exist is Iikely to
be lessened.

¥ _Ahoven 30, 1 is noted that Regulation 3.5 of the Repulations provides that the provisions of the
Regulations prevail over the NZRFU residency requitement. ‘Therefore, a player transferring under
the Regulations need ot comply with the residency requirement sct out in the rales of the NZRFU. |

kN

Mr Scutts, for Auckland RFU, indicated at the conference thal Auckland RFU might be an

exception. It is the expressed imtention of Auckland LFU to contract players on 8 scasoll by seazon
basis.
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{c) Conclusion

‘The Commission concludes that the transfer period has the purpose, and has ot
is fikely (o have the effect, of lessening competition in the markel for ithe rights
L0 player services.

T er ft

Regulations 7.1 and 7.2 of the Regulations provide that whenever a rugby
union player falling within onc of the specilied bancls transfcrs belween
provincial unions, that transicr is conditional on payment af a transfor fee from
(he player's new provincial union to the prior provincial union. Therc are twe
aspeets o this arrangement. The first aspecl is that the level of the. transfer fce

.js 2 matler for negofiation between the two provincial unions; it might be zero,

but it canpot exceed the maximun transfer fee sct for each band. The sccoml
- aspect is (hat in the ovent that a player wants 10 move but no agresment on the.

fevel of the transicr fee can be reached ther, if the acquiring provincial union
offers the maximum transfer fee, the seiling provincial union must accept that
offer and allow the player to move. However, if the acquiring provincial
union is not willing to pay the maximum transfer fee for that band of player
and no agrecment can be reached on a lower or ail fee, and the Player Transfer
Review Committee docs not have jurisdiction {0 consider the matfer under
Repulation 10, then no transfer occurs (RRegulations 7.2{x) to (¢)).

(a) Purpose
The stated purpose of requiring a transfer fee is:

“__to encourage development in existing players; to provide an incentive Lo develap
players successfully; and to encourage the acquisition of lower level players ltom
other unions™

1n addition, the NZRT indicated in its application (paragraph 6.2(v)(3)), that

receiving transfer fecs might promote competition for the rights to player
“services by smaller, less wealthy, provincial unions.

The purpose of cstablishing maximum transfer fees is said to be to réduce the
ability of provincial unions to unreasonably restrict player movement, for
example, by demanding a high transfer fee for a playor. That is, the aim is to
ensure that provincial unions receive some compensation for player
development but do not exercisc unlimited ownership rights over players’
values.

RUPA, on the other hand, contended that it is & ‘primary’ purpose of the
imposition of a transfer fee fo lessen competition in the market for the rights (o
player services. At the conflerence, RUPA argued that the main molive behind
the Regulations is to prevent the limited financial resources of provineial
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nnions being paid to a small group of elite rugby players and thereby being
channelled out of provineial unions.

It appears Lo be generally accepted that the {inancial resourees of the
proviticial unions are limited. However, the Cominission has received no
information which would indicate that the maximum transfer fizes have a
substantial purpose of lessening the level of competition between provincial
unians for the rights to player services. The purpose of the provisions appears
to be to establish a system which balances the necd for rewarding provincial
unions for developing, and encouraging provincial unions to develop, players
while at the same time protecling player mobilily.

The Commissiorr concludes-that if is not asubstantial purpose.of the maximum
transfer fees to lessen competition between provinciak.unions in the market for
the righis to player services.

(b}  Elfect

The compelilion impacts whick are relevant to the Comntission’s assessment
of the transfer fee are those whichresult from the difference between the
transfer fee provisions and the counterfiuclual.

The Comumission has adopted a counterfactual in which there is some form of
regulation requiring the negotiation of'& transler fee (which may be nil), bulin
which there is no cap or other restriction on the transfer fec to be paid.
Therefore, the aspeet of the tfransfer fee which warranis examination is the
selting of the maximum transfer fees and the requirements of Regulations
7.2(a) to (¢) described above. '

The maximum transfer fees establish price ceilings. A player in any of (he
specified bands cannot be transferred for a transfer fec which exceeds (he
maximum set for that band of player.

As discnssed previously, the maximum transfer fees-were sel by:the NZREU:
and the provineial unions in a consultative process. The NZREU submitted at
the conference that the caps have heen set al reasonable levels, based on what
the provineial unions regarded as being the appropriate maximum value by
way of compensation for & union’s investment in a-player's development.
TIowever, it was aceepted by the NZRFU that, as with most expenditure of a
research and development nature, the maximum transfer fees do nat Just
vecover the cost of developing the player in question, but amount to recovery
of the cost of developing all players, including these who are not as sucecssful,
‘The NZRETs submissions emphasise that the maximuni transfer fees are
intcnded lo assist, nol restrict, player 111obilii£1 and that it is open to provincial
unions to agree to a lower or nil (ransfer fee, ;

¥ The NZREU has provided the Commission with one example ol & vropesed transfer which, ifthe
Regulations are anthorised, is likely to aveur for less than e maxiomun transter fee.
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The Cormmission notes that in the course of the consultative process a range ol
maximum figtres for each band of player was proposed by the various
provincial unions. Some provincial unions suggested higher, and some fower,
maximum transler fees than those finally agreed. The view of RUPA, and the
player advisors spoken Lo by the Commission, is that the maximum frapsier
[ecs are high. The NZRFU has advised that if infends (o reassess the
maximum transfer fees on an annual basis.

Ay discussed above, Regulations 7.2(a) to (€} compel & selling provineial
union to agree to the transier of a player who wants fo nrove if the maximum
transfer fee is offered by the acquiring provincial union, However, the
Regulations do not place a cap on the level of remuneration that playcrs can he
offered [or their services. g

Whilc it is difficult to assess the likely level of tramsfers and iransfer fees in

the future, if'a provincial uniori is prepared to pay more than the amount of the
maximun {ransfer fee to acquire the rights to  particular player, the balance
of the vatue of the rights (o that player not reflecied in the transfer fee could
become subject to negotiation beiween the provincial union and the player
regarding remuneration.”” In such cases, the market for the rights to player
services and the market for player services intcract and fhe maximum fransfer
{oes provide a mechanism {o determine the distribution of the valuc of the
tights to a playcr’s services between the sclling provineial union and the
player,

Whilc the amount that can be received by the selling provincial union is
deliberately capped, the Regulations do not cap the polential level of player
remuneration. Therefore, the overall payment which can be made by the
acquiring provincial union for the acquisition of a player is not limited. In the
words of Mr Copeland, for the NZRITU:

“I'he costs of acyuiring the player is the sum of the payment between the uiions and
fhie remuncration which hias o be paid to the player to get him (o move, This
combined cost, or the sccond element of the cost, can continue (o be bid up,

irrespective of the intvoduction of the proposed PMayer Transfer System.

. g
Similarky, a sclling vnion could, if it wished, bid up the remuneration it's brepared to
pay to that player in order to try and retain that player. So far as the NZRFU is
concerned we don’t ses the cap as beinp a contributer towards allocative

inefficiency.

Cin the gther hand, we do see the cap preventing o vendor union holdimg on
unrcasonably to a player out of spite for that particular player, ur in some way
safeguarditig Against facing that player in upcoming matches playing for another

EL

A selling provincial union which values tho rights to a player’s serviees higher than the maxintum

trans(er fee it could receive (rom an acquiring provincial union could bid up the reinumeration it is
prepared to pay the player in arder to try to induce the player to stay.
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union, and its for that reason we see Lhe cap a3 being, with respect to deteiments, oot
adding to detriments and heing anti-competitive in tiat sense.”

At the conference Mr Foster, for RUPA, argued that the requirement to pay a
transler fee imposes a cost additional to the cost of remunerating the player.
In RUPA’s view, the transfer fee provisions will reduce competilion for the
rights to player services because of the limited finaneial resources of

‘srovineial unions and, also, because & selling provincial upion could reguire

the maximum transfer fee to be paid ot refuse (o allow a player to trans fer.

It is apparent to the Commission that establishing muaximum transler fees does
not limit the poteniial for compelition belween provineial unions for the rights

to player.services, compared to the counterfactual. Under the Repulations,.

provineial unions will be able to compete for the rights to player services, and
negotiate on the level of the transfer foe in any particular.case as they would '
under the counterfactual (which, as.noted, also requires a transfer fee to be
negotiated), excepl that the provincial unions could not agree to-a transfer fee
higher than the specified maximum. If a provineial union was willing to pay
more than (he maximum transfer [ee to acquire a player, the excess could
begome parl of the remuneration package olfcred Lo the player. An acquiring
provincial union is likely to be prepared to pay only a certain amount to
acquire u player. The allocation of that moncy between the transfer fee
payable to the selling provincial union and player remuneration is a
distribution issue only.

Under the Regulations it is possibie, as RUPA suggesls, for a seliing

“provineial union to refuse to agrec to a transfer of a playct nnless the

maximum transfer fee is paid by the acquiring provincial union, TTowever, the
Commission notes that similar action would be open to a selling provincial
union under the counterfactual where therc is o limit on the polential level of
the fransfer fec.”® The NZRFU has suggested that the maximum transfer fees
reduce the potential for provineial unions to atlempt to.reap abnormally high
sransfer fees and restrict player movement, because once the maximum
iransfer fee is offered then the player must be allowed to move.

The Commission alsa notes that, although some provincial unions sugmested
that higher maximun iransfer {ecs than lhose agreed in the consulfative
process might be appropriate, therc does not appear to have been any
suggcstion (hat the maximum transfer fec will in all, ot even many, cases be
the price paid by an acquiring provincial union for the rights to player scrvices.
The provincial unions thal made submissions, bath before and during the
conference, indicated that in many eases transfers might oceur for less than the
maximum transier fee or for a nil transfer fec.

' This is supported by the subimission of Mr Seaus, for Aockland RFU, who suggested at the
conference that provincial unions might take such action in the absence of established maximun
transter fees.
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In the circumstances, the Commission concludes that the maximum {ransfer
fees do not have, and are not likely to have, the effect of lessening competition
belween provincial unions in the market for the rights to player SErvices.

{c} Conclusion
The Commission concludes that the maximum transfer fees have neither the
purpose, nor have nor are likely to have the effect, of lessening competition in

the market for the rights to player services.

Overall Asvessment Of Impact Of The Provisions On Competition in The
Market For Rights To Player Services: Section 27

216 :5-. The Commission concludes:

217
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. The quota system has the purpose, and has or is likely to have the

effect, of lesscning vompetition in the market for (he rights to player
services;

. The transfer period has the purpose, and has or is likely lo have the
effect, of lessening competition in the market for the rights to player
services; amd

* The maximum transfer fecs have neither the purpose, nor have nor are
likely to have the effect, of lessening compelition in the market for the
rights to playcr services.

The potential competitive impacts of the salien! aspects of the Regulations on
fhe market for the rights to player services have been considered individually
ahove. ITowever, these provisions are being implemented together. In the
circunistances, the Comunission eencludes that the Regulations would have, oF
would be likely to have, the combined or likely combined effect of lessening
competition in the market for the rights {0 player services.

Section M)
Trtrorduction

Section 30 prohibils any provision of a contract, arrangement or understanding
betwecn competitors thal has ihe purpose or effect, or likely effect, of fixing
prices. Such an agtcement is deemed to substantially lessen competition in
terms of s 27 ol the Act. The deeming provision extends lo provisions that
have the purpose or have or are likely to lave the effect of providing for the
fixing, conirolling or maintaining of the price for goods or services or any
disconnt, allowance, rebate or credit in relation {o goods or scrvices.
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The only provision in the Regulations which aftects price is the system for
establishing the maximum level of the transfor fee. The issucs to determine
are:

. Whether the provisions constitute a confraet, arrangement or
understanding belween actaal or potential compelitors, and

. If s0, whether they have the purpose or cifect of fixing, controlling or
© maintaining the price for the rights to player services.

Contract, Arrangement, or Understanding Belween Compefitors

Regulafions 7.1 and 7.2 of the Regulations provide that whenever a player
transfers from one provineial union to another, there shall be & transfler fee .
paid from the player's previous provincial union to the new provineial unicn,
and that the amount of the transfer fee shall pot exceed the maximum transfer
foe specified.

Provincial unions compete, or are likely to compete, in respect of the rights to
player services. As previously discussed, the Regulations amount to an

" arrangement or undersfanding belweén all these provincial unions, to which

the NZRFU is also a party. Therefore, the Repulations amount fo an
arrangoment or nnderstanding belween competitors.

There arc two aspects of this arrangement or understanding. The first aspect is
the provision that a transfer fee will be negotiated between provincial unions,
but subject (o the maxitmum caps for each band. The seeond aspect is that in
the event that a player wants o move bui no agreement on the level of the
{ransfer fee can be reached then, if the acquiting provineial union offers the
smaximun transfer fee, the selliny provincial union must aceept that ofler and
allow the player to transfer. However, if the acquiring provincial union does
not wish to pay the maximumtransfer fec for that band-of player, and no
agreement can be reached on & lower fee, and {he Player Transfer Review
Commitice does not have jurisdiction {o-consider the.matter under Regulation
10, then no transfor occurs (Regulations 7.2 (a) to {c}).

Purpose or Effect of Fixing, Controlling or Maintaining Price

‘I'he Commission has eonsidered the broud notion of the prohibition in s 30
and has found that:*'

... [Ihe terms *fix’, ‘control® and ‘maintain’ are synunymons with an interferepce
with the selting of a price, as opposcd ko allowing such price (o be set in Tesponse to
changes in the supply and demand for goods and services. Thus, in a technical sensc
any agreement by competiters in a market which has an influcnce on, or interfores
wilh the setting of a price, amounts to “price fixing’. ITowever, following Lockhart J
for that interference to have any signiticance in a competition sense, Lhe price that is

N Farnrance Council of New Zeafand (Inc) Decision Mo. 236; (1989} 2 NZBI.C i(rd, 477,
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fixed must not be “instantaneeus or nierely ephemeral, moementary or {ransitory or be

11 "

the result of arangements which merely incidentally affect it

224  Decision 236 docs not specifically consider the issue of agreements belween
competitors (o sct & maximum price for any product. However, on the only
occasion when a maximumt price agrecment was considered in New Zealand,
in the Commission’s decision in Re New Zealand Kiwifruit Exporters
Association™ there was no discussion of the application ol 530 to maximum
prices, sinee there was never any doubt that 5 30 applied.“

225 In ils submission, the NZRIFU said :

1o lie Trutone case { Trutone Lid v Festival Records [1988] 2 NZLR 35} although
section 30 was not pleaded the court did not consider that the sefting of & maximum

i price substantially lessened compctifion. I this case there was no assumplion that
B section 30 applicd.”

226  Inthe Trutone casc a record distributor sought to fix maximunt retail jrices for
its records as a condition of supplying them to retailers. The Court of Appeal
did not consider whether s 30 applied to the case as the issue had not been
pleaded, There are {wo points to be noled:

» First, the provisions ol s 30 are designed {o catch provisions in
arrangemenis between competitors that {ix, control or maintain the
prices charged by others in the resupply of their goods. The provision
applies only to collective price fixing. In the Trutone case, the
maximum refail price requircment involved the nniluleral action of oue
record distributor, not collective action by a group of distributors.
Consequently, there was no basis for pleading that s 30 applied to the
case; and

» Second, while the resale price maintenance provisions of 5 37 of the
S Act apply only to unilateral practices whercby a supplier prescribes a
minimum price which resellers must charge on resale, s 30 of the Act
does not distinguish between minimum aiid maximum price fixing.

997 The Commission concludes, therefore, that the Trufone case is not relevant to
the discussion of s 30 1n this case.

2 Tecision No. 221, (1989} 2 NZBLC 104,485, This decision was subsequenthy revoked duc v a
material change of circumstances in the kiwifiuit industry, However, its reasoning is still valid as
an indication of the Comniission’s approach ta maximum price fixes.

Tri the United States, Section 1 of the Shenman Act 1890 (fhe equivalent of the Commeree Act’s
saction 273 pravides that “every contract ... in rostraint of trade ... s declared fo be iflegal.™ The US
Suprems Court has clearly stated that hoth vertical and herizontal maxingum price fixing
arrangeiments will breach this provision, See for example Arizona v Maricopa County Medical
Society (1982) 457 US 332, dfbrechr v Herald Co (1968) 390 US 145; Kinfer-Stewarf Co v Joseph
£ Seagram & Sons (19513 340 U5 211
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‘The N7REFU has stated that the purposc of requiring a transfer fee to be paid is
to encourage development in existing players, Lo provide an incentive to
develop players success{idly, and to encourage the acquisition of lewer lovel
players from other provineial unions. In addition, the NZRIU has indicated
(hat establishing maxinium transfer fees “deliberately imits” the share of the
player’s value which could be reccived by selling provincial unions, and might
reduce Lhe abilily of provineial unions o unreasonably restrict player
movement, for example, by demanding unreasonably high transfer fees.

‘The Commission is of the view thal a substantial purpose ol Regulaiions 7.1
and 7.2 is 1o set the maximum teansfer fee which may be paid. Although this

_amount wili be only the maximum which may be charged, and provincial

unions will he free to negotiate a lowee or mil transfer fee, the imposition of a-

- maximum interferes with the free market inlluence an.the. transfer fec, and

therefore amounts to the controlling of the price for the rights to-player
services.

Furthermere, where the acquiring provincial union has offered the specificd
maximum transfer fee, then the transfer fee is set at the maximum applicable.
I these circumstances, this provision has the effect of setting the actual price
for the rights to player services at the level provided in the Regulations.

Of a Good or Service

The services for which the price is being set are the rights to player services.

. Conclusion: Section 30

The Commission concludes that (he maximum transfer fees are an
arrangement ot understanding belween the provincial unions, fo which the
N7RFU is a party, which have the purpose, and have or are likely to have the
eflect, of fixing, controlling or maintaining the price for the.rights 1o player
services. :

Seetion 29

Introduciion

* Scetion 29 prohibits exclusionary provisions. These are provisions of an

arrangement or understanding which have the purposc of preventing,
restricting ot limiting the supply of goods or services to, or the acquisifion of
goods or services from, a parlicular person or ¢lass of persons, by any or all of
the parties to the arrangement or understanding. The seciion also requires that
at least two of the pariies to the arrangement or understanding are in
competition with each other, and with the particylar person or class of persons
affeeted, in relation to the supply or acquisition of the goods or services.
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The provisions of the Regulations that might be exclusionary are the quota
systom, the lransfer period and the transfer ice.

I'o bring these provisions within the anibit of s 29 requires that:

. There is, or is likely {o be, competition between provineial unions (or
would be, absent the provisions) in relation to the supply or acquisition
of the rights to player services;

. The provisions have the purpose of preventing, restricling or limiting
the acquisition or supply of the rights to playcr services between
provincial unicns; and

.

. Any provincial union restricted from acquiring or supplying the rights
to player services, as a result of the operation of the Regulations, 1s or
is likely to be, in competition with the provincial unions party to the
arrangement ot understanding (or would be, absent the provisions) in
refation to the acquisition or supply of rights (o player services.

Confract, Arrangement Or Understanding Between Competilurs

As previously discussed, the Regulations are ap arrangement of undersianding
hetween the aftiliated provincial unions, to which the NZRFU is a party.

¥or s 29 to apply, the arrangement or understanding must be between persons
any two or more of whom are in competition with each ofher in relation to the
supply or acquisition of all or any of the scrvices to which the exclusionary
provisions refate. That is, the arca of competition must coincide with the arca
of contractual regulation.

The Conunission in e Pacific Tyres Limited"" took the view that it is not

-necessary that the parlies actually be in competition with each other. 1t i8
sufficient if they “are or are likely 1o be” or “but for the relevant PIOVISION
i would or would be likely to be™ in competilion.

Services to which the provisions relate g

‘The applicable services to which each of the quota system, transfer period and
transier fec provisions relate in (his contex! are the rights (o player BETVICes.

Competition in relgtion 1o the supply or acquisition of services

The Commission concludes thal, under the {ransfer system cstablished by the
Regulations, the provincial unions are likely to compete with each other (or,
absent the provisions, would be likely to do s0) in relation to both the
acquisition and supply of the rights to player services.

44

Drecision Mo, 247, 3 May 1990




241

242

243

244

245

51

Concjusion

‘I'herefore, the Commission conchides that (here is an arrangeinent or
understanding involving persons, ol whom two or more are in competition
with cach other, in respect of the supply or acquisition of services to which the

.uileged exclusionary provisions relafe, namely the rights to player scrvices.

Purpose of Preventing, Restricting or Limiting the Acquisition of Services
unta =0 |

As discussed previously, a substantiat purpose of the quota systen i3 to ensure

- that no provineial union is able to acquire a “dream feam”. consisting of many

of the best players and, thercfore, 10-limit or restrict the ability of provincial
unions to compete for und acquire the rights toplayer services fiom other
provincial unions. _ )

The Commission’s preliminary conclusion in the Draft Determination was that

- the quota system has an exclusionary purpose. Submissions received by the

Commission were either silent iowards, or concurted with, this conclusion,
The Commission, therelore, remains of (he view that the quota system has an
exclusionary purpose in terms of s 28 of the Act.

[ransfer period

In its submission, the NZRFU concurred with the Commission’s preliminary
conclusion that the transfer period does not have an exclusionary purpose,
However, RUPA submitted that the purpose of the transfer period is
exclusionary in nature, In its submission RUPA stated:

- “The Commissioi’s view appears to overlook the fact that the-perceived need to
campete for player services is dependent on 2 number of considerations which
change from day to day. For example, after-the Super 12 connpetition in May, an
NEC coach will be bound to reconsider the make up of his NPC team through
changes in form and injuries. The desirable options of drafting in from other
provinces a numbier of players to covernewly vacated posilions or potential openings
in the tearn will no longer be possible. Many players will therefore not be utilised
and wil remain non-playing squad members in leams which do not necd thelr
services in that season™

‘'he Commission accepls that provincial unions might have a need to acquire
additional players al various limes during the rughy union scason. However
the fact that a provincial union may negotiate with another provineial union for
(he rights 1o player services (subject to the player wanling to move) at any time
during the year, does not supporl the existence of a substaniial pwposc to
restrict or limit the acquisition of those services.
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Therefore, the Commission concludes that the transfer period does not have an
exclusionary purpese in terms of s 29 of the Act.

[tansfer (e

The staled purpose of the transfer fee is to compensate provincial unions for
developing players, to provide an incentive for provincial unions to invest in
developiny their players and {o cncourage the acquisition of lower level
players from other provincial unions, The NZRTFU has also indicated that the
receipt of transfer [ccs might assist smaller, Iess wealthy, provincial unions, 10
compele for the rights to player services,

The purpose of establishing maximum transfer fees is staled to be to enswe

#z+(hat provincial unions recejve some compensation for developing players but
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‘are not able lo unduly restrict player movement, for example, by demanding ar

;unreasonably high fransfer fec for a player.

In its submission, RUPA conlended that a substantial purpose of the transfer
fee is to prevent, restrict or limit the acquisition of rights ta player serviees by
oiher provincial unions. However, the Commission has not reccived any
information that would support this view. The aim appears to be to catablish a
system balancing the need to reward provincial unions for doveloping players,
while protecling player mobility. The maximum transfer fecs might in somc
circumstances assist an acquiring provincial union, in that if an asquiring
provincial union is willing to pay the applicable maxinium transler fee, then
the selling provincial union must, if the player wanis to move, agrec fo the
{ransfer.

The Comtrission concludes that the maximum transfer foes do not have an
exclusionary purpose in terms of s 29 of the Act.

From any Particular Person or Class of Persons, by all or any af the Parties
=0 the Arrangement

The quota system has a substantial purposc of restricting or limiting the
acquisition of services from a class of persons, namely provincial unions
affitiated to the NZRFU, Such resiriction involves the acquisition of scrvices
by any of the parties {o the arrangement.

The Excluded Person or Class of Persons is in Compefition with One or More
af the Parties (o the Coniract, Arrangement or Undersianding in Relation to
ull or any of the Services to which the Provision Relates

Any provincial union which may be provented, restricted or limited from
acquiring or supplying the rights to player services, by reason of the
Regulations, is likely Lo be (or, abscat the Regulations, would be likely to be)
in competition with the other provincial unions party W the arrangement, in
relation to the supply and acquisition of the rights to player services. The
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rights to player services arc services 10 which the exclusionary provisions
rclate,

Conetusion: Section 29
The Commission concludes:

. The quota system is an arrangemeht ot nnderstanding which has the
purpose of preventing, restricting or limiting the supply of the rights to
player services to, or {he acquisition of the rights ta player services
from, 2 class of persons, namely the provincial unions affiliated to the
NZRF1), to which s 29 applics,

T . The transfer period is not-an arrangement or-understanding which has -

the purposc of preventing, Tesiricting or Iimiting the supply ef the
rights to player services to, or the acquisition-of-the rights to-player
services from, a class of persons, namely the provineial unions
affiliated to the NZRFLJ, to which s 29 applies; and

. The maxipum transfer fees are not an arrangement or understanding
which has the purpose of preventing, restricting or limiting the supply
of the rights (o player services to, or the gequisition of the righls to
player services from, a class of persons, namely the provincial unions
afliliated to the NZRFU, to which s 29 appliss.

COMPETITIVE IMPACT ON THE MARKET FOR PLAYER SERVICES
Introduction

As digcussed previously, the Commission has coneluded that, for the purposes
of is consideration of the Regulations, it will treat the market for mlayer
sorvices as a market in terms of the Aet, and will analyse the effect-of the
Regulations on that market, In the Draft Determination, the Commission’s
preliminary eonclusion was that it did not have jurisdiction over the.market for
player services and, therefore, interested parfics werc not specifically

' requested Lo comment on the competitive impact of the:Regulations on that

market,

However, the Commission is of the view that the competition analysis of the
impaet of the Regulations on the market for player services would be similar
to the analysig of the macket for the rights to player services, The two markets
appeat to be different sides of the same coin, Lior example, in order to field a
player falling within any of the bands specificd in the Regulations a provineial
union must acquire the rights to usc that player’s services from the prior
provineial union, and must also come 1o somie arrangement with the player for
the supply of the player's services or skills. Al the conlerence, both the
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NZRFU and RUPA® agrecd that the competition analysis of the impact of the
Regulations on (he market for player services would be stimilar to the analysis
of the market Tor the Tights to player scrvices.

256 In this seetion, (he Commission cousiders whether the Repulations might
lessen competition in terms of s 27 ol the Act.

257  “The Comunission has determined that, for the purposes of ils consideration of
the Regulations, player services and the rights to player services arc services
which exist scparately and are, therefore, both subject to the Acl. However, in
this case, the application of ss 30 and 29 of the Acl to playcr services is not
considered hecause:

_=ve . The Regulations do not inferfere with the setfing of the price of player
P e services and, therefore, s 30 is nol applicable; and '
. Seclion 29 requires a finding that the boycotied party be in compelition

with at least one party fo the arrangement. In this casc, the boycotted
parties arc the players, who are nol parties Lo the Regulaiions, and arc
not in competition with any of the parties (o the Regulations.
‘Therefore, s 29 is not applicable.

Seclion 27
Inteoduction

95¢  Within the market for player services, playcrs compete with cach other to
supply their skills or services to provincial unions, and provineial unions
competc with each other to acquire those skills or SeTVices.

259  As discnssed previously, in some instances, the resull ol competition in this
mmarket is the entering into of & contract belween a player and 2 provincial
union. The terms and canditions of these contracts vary and will, under both
iz the Regulations.and the counterfactual, continue to be a matter of individual
~: hopotialion between players and provincial unions.

.-

260 In this section, the Commiission considers the purpose and effect of each of the
quola system, transfer petiod and transfer fee on compedition on the market for
player services, followed by an asscssment of the overall impact of thesc
provisions on competition in that market. As noled above, the previous
snalysis of the impact of these provisions in the market {or the rights to player
services is alse relevant to the competition analysis of the impact of the
Regulations on the market for player serviccs. The Corunission does not
helieve (hat it is necessary to repeat that analysis m full in this section.

Al the conference Mr Fislier, for RUPA, conceded that the competitive detriment was unlikely to
change even if the Commissiun considered the markel for player services (sce page 198 of the
transcripl of the conforense).
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Contract, arrangement of, understanding

As discussed previously, the Regulations are an arrangement ot understanding
hetween (he provincial unions, to which the NZRIU is also a party.

ata syste
{a) Purpose

As previously discussed, the staled purpose of the quota syslem is o cnsure
(hat no one provincial union is able to huild a “dream team’ consisting of all
the besl players, thereby leading fo & more uneven rughy union competition.
This is achieved by placing a quota Jimit.on the numbcr of players (in total and
for each specified band of pluyer) thal can transfer-to a-provincial union in any
one year.

The Commission concludes, therefore, that a substantial purpose of the guota
system is to lessen competition in the markel for player services, by restricling

the ability of provincial unions fo acquite such services from players.

(b} Effect

The Commission has adopted a counterfactual nnder which there is no quofa
systern. [Tence the level of {ransfer activity would be determined by the
unrestricted market forces of supply and demand, subject to the lerms ol any
coniract between a player and provincial union.

As previously noted, the Commission constders thaf, in the professionsl era,
there are increased incentives for players to move between provincial umions,
and for provincial unions to acquire players. Therefore, the level of transfers
in the past is not necessarily indicative of the likely. future level of movement.

While it is difficult 1o predict the level of player movement likely-in:the future,
the Commission is of the view that the quola systeny; by fixing-a quantity limit
{in total and for each band of playen), is likely to lessen competition between
provineial unions for player services. For example, a provincial union can

" only acquire the services of onc cuirent All Black in any one year. However,

the Commission agrees with the view expresscd by the NZRFU that the quota
system is only likely to affect limited nomber of provincial unions in any one
year, In any particular year there will be some provincial unions which are not
restricted by the guota system.

The Commission notes that the provincial unions, as purchasers of player
services, are directly constrained by the quota system, Players technically
could promote their services Lo all 27 provincial nnions without resiriction.
However, the quota systen is also likely to gonstrain player movements, for
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example, whete the provincial union to which a player is seeking to move has
already acquired its quota of players for the ycar.

The Commission concludes that the level of constraint likely (o be imposed by
the guota system is sufficient to estublish that it has, or is likely to have, the
effcet of lessening cornpetition in the market for player scryices. For the
reasons toted provicusly, the Conunission does not consider that (he overseas
player or NPC player lending rules will temper thig lessening of competiliot: to
any significant exlent.

() Conclusion

The Commission concludes that the guota system has the purpose, a[u:ihas ar

is likely to have the cffect, of lessening competition in the market for player
© gervices.

T er NCL
fa) Purpose

As discussed previously, the stated purpose of the time period restriction is to
promoic team stability and prevent *stacking’ of teams. The NZRFU alsa
argued that a Himited transfer period is required Jor administrative simplicity.

Provincial unions cannot actually acquire playct services, and players cannot
actualty sell their sorvices or skills Lo other provincial unions, except during
the November transfer period, However, players and provincial unions can
negotiate and agree to acquire/selt player services {o provineial unions at any

- timte of the year.

On an objective basis, the Commission is of the view that a substantial
purpose of the transfer period is Lo cnswre that rughy union playcrs within the
specificd bands are “lied’ fo a particular provincial union for at least 12

~months, and, therefore, to hinder the ability of provincial nnions o acquine,

and players to scll, player sorvices except for one month between cach rugby

- Union Season. R

213

274

The Commission concludes that a substantial purpose of the transfer period is
to Jessen competition in the market for player services.

(b)  Effcet

H is only the registration of the transfer and the physical transfer (in terms of
contractual arrangements) of a player (hat must occur during the transfer
period. Approaches to playcrs, and agreements L0 move, cal abelit at any time
of the year. The counterfactual identified by the Comunission has no
restriction on the time when rugby union players can transler between
provincial unions.
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Under the counterlactual, player services could be acquired/sold at any lime
(subject 1o the terms of contracts between players and provincial uniens). The
limited transfer period might affect the price which a provincial union is
willing to pay for player services and might affect the willingness of a
provincial union and/or player to compete in the market for Hayer services,
except near or during the Novenber trapsfor period. As a result, mutually
heneficial trades might be delayed and competition in the market for player
services is likely fo be lesscned.

For the reasons outlined above, and previously in the Commission’s analysis
of the effect of the transfer period on the market for the rights to player
services; the Commission concludes that the transfer period-has; or is.likely to
have, the effect of lessening the ability of players to.compete fortransfers, and
of provincial unions to acquire player services, and:thus of lessening -
competition in the martket for player services.

{c) Conclusion

The Commission concludes that the transfer period has the purpose, and has or
is likely to have the effect, of lessening competition in the market for player
SErvices.

Tr rfe
{a)  Purpose

'T'he stated purpose of the transfer fee is to compensaie a provineial union for
developing players, to provide an incentive for provincial unions to invest in
developing their players and to encourage the acquisition of lower level .
players from provincial unions, The Commission accepts this as being a
substantial purpose of the transfer fee. -

The NZRFU has indicated that the purpose of establishing maximum:transfer
fees is (o ensure that provineial unions receive some compensation for
developing players bul are not able to unduly restricl player-movement, for
example; by demanding an unreasonably high transler fee for a player.

The Commission has not seen any information which would suggest that it s a

- gubstantial purpose of the maximum transter fees to lessen compelilion in the

market for player services, The aim appears (o be to establish a system under
which the provincial unions are recompensed for developing players, while at
the samc time profecting player mobility.

‘The Commission concludes, therelore, thal the maximum transfer fees do not
Lave a substantial purpose of lessening competition in the market for player
services.
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{by  Effect

Given that the counterfactual suggests that there would remain a requirement
to negotiate a {ransfer fee, the aspeet of Regulations 7.1 and 7.2 which
warrants examination is (he setting of the maximum tiansfer fee, and the
requirements of Regulafions 7.2 {a) to (¢} described previously.

It iz diffieult to assess the likely level of transfers and transfer foes in the
fture. The maximum lransfer {ecs cap the amount of compensation thal a
selling provincial union can receive on the transfer of the player. However,
the Regulations do not cap the amount which can he reccived by the player by
way of remuneration. Therefore, ifa provinctal union is prepared to pay more
{han the amount of the maximum transler fee Lo acquire the rights to &

sy particular player, the balance of the value to that provincial union of the rights

284

~ito thal player not reflected in the transfer fee could become the subject of

negoliation with the player regarding remunetation. In this casc, the market
for the rights 1o player services and the market for player services inleract and
{he maximum transfer fecs provide a mechanism (o determine the dis{ribution
of the vatuc of the rights to a player’s scrvices us between the player and the
seiling provincial union. The overal! paymenl which can be made by the
acquiting provineial union is not limited.

There was some suggestion from RUPA, in ifs subimission and al the
conference, that requiring a transfer fee to be paid would lessen compehiion in
the market for player services by imposing an additiopal cost on 2 provincial
urion. It was also suggested by RUPA thal a selling pravineial union could

' hold oul for the maxititum transler fee or refuse to allow a player to {ransfer,

285

The Commission notes (hat the remuneration which a provincial union will be
willin§ 1o offer a player might depend, in part, on the level of the transler fee it
4 . . .
pays.* Ilowever, as noled previously, the differcnce belween the Regulations

and the counlerfactual is limited to the setting of maximum transfer foes (the

-counterfactual also requiring the negotiation of a transfer fee which may be
.nil) and it is apparent to the Conunisston that the cstablishment of maxinum

" transfer fees does not limit the potential for competition between provincial

2806

uinions lor a player’s scrvices. A provincial union is likely to be prepared Lo
pay only-a certain amount for a player. The allocation of this moncy;between
the transfer fee and the player remuneration is a distribution issue only.

Under the Repulations, it is possible, as RUPA suggests, for selling pravinesal
unions to refuse to agree to the frapsfer of a player uniess the maxinurm
transfer fee is paid by an acquiting provincial union. Llowever, the
Commiission notes thal there is also the potential for this to ocour under the
counterfactual where there is no limit on the level of the transfer fec. The

It wag accepted by the NZRFL, in its application {paragraph 6.2(a)(iv)), that the fixing of trans fer
fee could in some circumstances be a significant propotiion of the otal cost Lo & provincial union in
acquiring @ player from anather provineial union.
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NZRYFU has gonc so far as to suggest that the maximum {ransfer fees might
reduce the potential for provincial unions to sitempl lo reap abnormatly high
transler fees and resirict player movement, because once the MAXIMUIE 135
offered then the player must be allowed to move,

Jior ihe reasons oullined above, and previously in the Commission’s analysis
of the impact of the transler fee provisions on the murket for the rights Lo
player services, the Commission concludes thal, compated fo the
counterfactual, the maximum iransfer fecs do not have, and are not likely to
have, the cffect of lessening compelition in the market for player services.

(¢y - Conclusion

The Cotnyjssion concludes that the maximumn iransfer fees have neither the .
purpose, not have nor are likely to have the-effect; of lessening competition in
the market for player serviees.

Overall Assessment of Impact of the Provisions.on Competition in the Market
for Player Services: Section 27

The Commission congludes:

. The quota system has the purpose, and has or is fikely to have the
effect, of lessening compelition in the market for player services;

. The trangfer period has the purpose, and has or is likely to have the
effect, of lessening competition in the markel for player services; and

. The maximum transfet fees ave neither the purpose, nor have nor are
likely io have the effect, of lessening competifion in the market for
player services.

The pofential competitive impacts of the salienl-aspects of the Regulations on
the market for player services have been- considered.individually-above.
[lowever, these provisions are being implemented {ogether, Inthe
circumstances, the Commission concludes ihat-the Regulations would have, or
would be likely to have, the combined or likely combined effect of lessening
competition in the market for player services.

COMPETITIVE IMPACT ON THE MARKET FOR SPORTS
ENTERTAINMENT SERVICES

Analysis

It is nccessary to consider whether the Repulations have the purpose or cffect
of lessening competition iu the market for sports enfertaimmnent scrvices under
<27, Therc are no § 30 or s 20 issues that arise in respect of sports
enteriainment services,
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In the Draft Determination, the Commission reached the preliminary
conclusion that the Regulations have neither the purpase nor cffect of
fessening competition in the market for sports gptertainment SCIvices.

The majority of submissions received by the Commission were silent toward
this issue. However, the NZRFU, in its submission and at the conference,
indicaled its support for the Commission’s preliminary conclusions.

In adopting the Regulations, the NZRFU submilted that its purposs 18
threefold: to maintain and ephance evenness af competition; to recogunise and
encourage player training and development; and to enhance player skills while
protecting as far as possible the opportunity for players to move and anjons to

-acquire players. Insofar as this purpose is (o allow provincial unions to
. compete with each other based on their teams’ abilities rather than their
+ cashflow, and as far as this results in a higher number of provincial unions

contiming o ficld competitive rugby union leams at national and internationat
level, the purpose is pro- and not anti-compelitive.

Rugby union mekes up only one part of the market for spotts enierlainment
services and therefore, any purpose or effcet in relation to rugby union will
have only a limited purpose or cffect in relation to the broader markel, It is the
Commission’s conclusion that the Regulations do not have the purpose of
lessening competition in the market for sports entertainment SETVICCS.

Most provincial unions spoken to by Commission stalf believe that the
Regulations will have the eflect of promoting an cven national Tugby union
competition. 1f this were to occur, rugby wrion as an inpul lo the sports
enlertainment market might gain a competitive advantage over other sports.
Even were this not to occur, the worst result for rugby union is that it becomes
legs attractive as a spectator sport. But this in itsell dots not constifule a
lessening of compelition.

Couclusion

The Commission concludes that the Regulations neither have the purpuse, nor
have nor are likely fo have (he effect, of lessening competition in ihe markel
for sports enlertainment scrvices,

CONCILUSION ON COMPETITIVE IMPACT OF TIIR REGULATIONS
The Comumnission concludes:

» The quota system has the purpose, and has of is fikely to have the

effect, of lessening competition in the market for the rights to player
services and the market for player services;
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The transfer period has the purpose, and has or is likely o have the
effect, of lessening competition in the market for (he rights to player
services and the market for player services;

“The maximun transfer fees have neither the purpose, nor have nor are
likely to have the effect, of lessening competition in the market for the
rights to piayer services and the markel lor player services;

‘The quota system, transfer period and maximum iransfer fees have the
combined or likely combined cffect, of lessening competition in the
market for the rights to player services and the markel for playcr

“ serylces;

The maximum transfor fees are a price fixing arangement in terms ol ..
s 30 and are, therefore, deemed to substantially lessen compelition In
fhe market for the rights to player scrvices; and

‘'he quota system is an exclusionary provision in ferms of s 29,
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DETRIMENTS
Introduction

A set out in the section above on Comimission proceduie, the Commission is
required to weigh the benefits to the public arising from the Regulations
against the detriments caused by the lcssening of competition conseguent upon
the Regulations. The Commission’s approach 1o the assessment of public
benefits and detriments is explained in its publication Guidelines fo the
Analysis of Public Benefils and Detriments in the Context of the Commerce
Act, which was issued in 1994 -

TN

. The various issucs raised have been enumerated and discussed in & nwmber of -

“¢lecisions by the Commission and the courts in recent years. In assessing both

301

303

" detriments and benefits, however, the focus has increasingly been on cconomic

efficiency. The {,c-urt ui Appcal stated in Trutone Lid v Festival Reeords
Retail Marketing Lid ".that the Act;

*i5 hased on the promise that society's resources are best allocated in a competitive
market where rivalry between firms ensures maximuin efficiency in the use of
IS50UrCes.”

Richardson J, siiting as one of live judges of the Court of Appeal, in Tefecr;rm
Corporation uf New Zealand Ltd v Cammerce Commission (AMPS A" also
remarked on:

. the desizability of quanii[‘}riug benefits and detriments where aud fo the cxtent
that it is Teasible to do so ... In this case certain major efficiency pains were
quantified for Telecom at some §75 miliion. While bath the commission and the
Court did not accent clements in that quantilication, both bodies considered that there
would be significant efficiency gaing il Telecom had management rights over both
AMPS A and AMPS B. In those circumslances there is in my view a respunsibitity
on a regulatory body to attempt so far as possible (o quantify detriments and heneliis
rather than rely on & purely inteitive judgement to justify a conclusion thal detritnents
in fact exceed quantified benefits.”

1n his judgment in the same case, Casey J noted and concurred - withidhe

comments of Richardson J on this topic.

The Commission’s approach to the quantification of detriments and public
benefils was supported by the High Courl in the recent decision of
Ravensdown Corporation Limited v The Conunerce Commission and Othiers. o
After referring to the above passage from the Telecom case, the judge stated:

T [1987] 2 NZLR 352.

“f [1994] 5§ NZBLC 102,431,

+ Unreported, High Conrt Wellington, AY 168/96, 9 Tecember 1996, Panckhurst 1 and Profossor B O
T.atbimane.
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“We arcept that the Commission did adopt an analytical framewnrk from which it
proceeded to an analysis of aflucative, productive and innovative efficicncy. We
repard the use ol such framework in the present case as a strength of the
Delennination. [t was an approach which helped guard against the dangers of
missing elements which required consideration on the one hand, and the double
counting of clements on the other. Morcover, the framewotk as an economic mode]
represented & mainsiream approach suitable far the task in hand."

T.ater in ils decision the court said:

w\ife have considered the quantitative assessiment of detriments undertaken by the
Commission. What is notable about that assessment is iis transparency ... Where
evidences was available 1o arrive at a quanditalive assessment, that was done, bual
equally in the ahsence of sulficient evidence no endeavour to quantify in doliar terms
was attempted, It is alse significant that the analysis included both a separate

. examinafion of the benefit and detriment clements, filowed by a more holistic
cxorcize. Tn other words, the Cominission considerad the individual issues but then
stoad back and leoked at henefits and defriments in the round. We are not persnaded
the methods employed were inadequate or wrong.”

The Commissian thus believes that it should atlempt to quantify detriments
and benefits wherever feasibie, always recognising that given ihe difiiculties
inherent in such quantification, it may only be possible to establish the range
within which the actual value of a particular defriment or benelit is likely to
fall. This is not to say that only those gains and losses which can be measured
a1 dollar terms are to be included in the assessment; those of an intangible
nature may also be relevant, The Commission considers that a public benefit
is any pain, and a detriment is any loss, to ihe public of New Zealand, with an
emphasis on gaius and losses being measured in terms of economic efficiency.
However, changes in the distribution of income, where one group gains while
another-simultaneously Joscs, are generally not included either as a benefit or
as a detriment. As noted in its decision in Goodman Fielder Lid/Wattie
Indusirvies Lid *® the Commission must assess detriment only in the market in
which competition is lessened, but canvas for possible benefits o New
Zealand both in thal market and in afl other markets in New Zealand.

The preceding discussion has focused on two markets in which the
Regulations will reduce competition: the marke! for player services, and the
miarket for the £iphts io player scrvices.’ The first involves transactions
between provincial unions and players, and the second, transactions between
provincial anions, The two markets arc inter-related, however, since the
remuneralion which a provincial union is willing to offer a player depends in
part upon how much that provineial union has to pay to acquire the rights to
the player’s services in the first placc.

The cxtenl fo which competition in each market is reduced, and the amount of
detriments flowing therefrom, arc to be gauged against the counferfactual
scenario. ‘The latter has been specified arfier as one where the Lhree
restrictions evident in the Regulations, relating to the maximum transfer fces,

(1087 | MZBLC (Com) 104,108,
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the quota systen, and the transfer period, do not apply. The atlempt to
nieasute the detriment must rest on an assessment of how (he two markets - for
player scrvices, and for the rights to player scrvices - are likely to develop in
the luture in the context of a professional game both with and without the
Regulations. In order to make this assessment, il ig useful to consider briefly
how the labour and transfer markets for professional sporls players operatc
(Verscas.

Labour Markets for Professional Sporis Players

The Overseas Perspective

A

Labour Markets®! e

3082 Players are the crucial input into any profcssional team sporl. Economic
theory suggests that their remuncration will be determined by the forces of
demand and supply in the market for their services. Top playcrs overscas are
paid so highty because of the combination of the high demand for their
services and the limitcd suppiy of star talent. The intersection of demand and
supply in the market thus determines that remuneration will be high.

309  As an input, player services are demanded not so much in their own right, but

rather becausc they contribute to an output - & proxy measurc for which might

be ‘games’> - which is in high demand, both in terms of ticket sales and

through television ratings, and as a mediun for sponsorship and

merchandising. Premicr players arc highly remunerated because they add

substantially to the revenues carned by the club. Although the sum is difficuit

to calculate in practice, in principle the most that a profit-orientated club

would be prepared Lo pay annuaily to a player is the amount that that player

would add to the team’s apnual revenue, Anything more would lower the

team’s profits; anything less would add to those profits.

g

310:z+From a player’s perspeciive, and in thearctical terms, the nuinimam

. guizmremuncration which a player would accept to join a particular club - the
w+ ‘reservation wage’ - is whal that player could eam in the next-best

employment opportunity, faking into account non-pecuniary advantages and
disadvantages associated with both. A remuneration of less than the.
reservation “wage’ would see the player preferring that alternative
employment. The alternative employment available to a player depends upen
ihe freedom of players and {eamns o negotiate. There are a range of
possibilitics, of which {he following represent two exfreme cases:

. the players® labour market is highty controlled: players might be forced
to negoliate only with their clubs, which would tend to generate low

U Jumes Quirk and Rodoey D. Far, Pay Dire: The Business of Professiunal Team Sports, Princeton,

Princetun University Press, 1992,
‘Games’ might mean the entertainment quality of the contest, und inchide the enjoyment of
watching ‘star” playcts.

52
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rescrvation “wages” because the alfcrnative cmployment available
wonld be outside of the spott, and here the remuneration that players
can command is ofen relatively low. Such market controls would (huis
effcctively grant elubs the monopsoty bargaining power to keep dowil
player remuneration to near that level; or

. the players’ labour market is completely uestricted: players would be
able to consider offers from other clubs (subject to contraciual
arrangements with their eurrent elubs), in which case the allernative
employment would be in the sport, and the reservation *wage’ would
be high. Here playcrs would (ignoring non-pecuniary Factors) end up
sipning with the club for which they were the most valuable, with a
rerauneration belween the maximum offered by that club and the
maxirum offered by the next highest. Ience players weuld capture-
mast of their economic rent associated with their parficipation in the -
sport. :

The maximum remuneration which the chub will pay and the rescrvation
‘wage® that the player will accept for playing form the upper and lower bounds
respectively on the remuneration that the player can expect to earn. Whare the
remuneration actually fafls is likely to depend upon the relative hargaining
strenpths of player and team, and that in turn will, to an imporiant degree,
reflect the presence or absence of Jabour market controls, Hence it has olten
been argued overseas by those who have stadied professional team sporis that
while labour market controls may ostensibly be maintained to restrict player
mobility with the objective of preserving cvenly contesled games (see below),
the controls have the elfect of reducing player retmmeration:

Transfer Markels

The transfer market is linked with the labour market. In English professional
soccer where there is an active (though regulated) transfer market, player
{ransfers probably stem (at least-in part) from a divergence between the
remuncration paid 1o a player by their current ¢lub,-and the maximum which:
another club would pay. This gap provides the scope for a “buying’ club to

- acquire the rights fo use that player’s services by offering the ‘selling’ club a

transfer fee. [n principle, it is only worthwhile for & prafil-sccking elub to pay
as a transfer fee up to the maximum of that differential, allowing {or the years

- of expected service over the playet’s remaining Hikely playing career, together

with such risk factors as possible non-appearances because of injury, loss of
form, and absences on international service (ail discounted to present value},

There appears to be a variety of motives behind transfers in English
professional soccery For a buying club, the primary motive is likely to be
team sirengthening aimed al improving sporling success and, through that,

5 Gee: 7. Carmichael and D. Thomas, “Bargatning in the Transfer Market: Theory and Gvidenee”,
Applied Ecanomics, vol. 25, 1993, pp. 1467-T6.
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{inancial success. Players may be trans{erred in as part of longer term tcam
buiiding, or to meet short term expediencies, such as the nced 1o teplace an
injured player ot to strengthen the team with the aim of gaining promotion or
of avoiding relegation. The characteristics of available players (for example,
age, experience, skills, playing record, elc) are also likely to be important. For
a seliing chub, a transfier may be negotiated with varying degrees of
willingness because a player is no longer required, or because the playcr
wishes to transfer, or because the club is in financial difficultics. Transfer fees
sought are said to depend upon the player’s characteristics, the selling club’s
bargaining position, and that club’s desire to scek compensation for the loss of
{le player’s coniribution and for his developrment.

The New Zealand Perspeciive

-T.aho ark

=¥ Uutil recently, righy union was an amalcir game. Nonetheless, anecdotal

evidenee suggests that players from club level upwards did recetve s0me
recotmpense for playing, often on a per match basis. At the higher levels,
playets have recently received payment for promotional work, and for
international representative duties. Some were paid to play in Burope in the
southern hemisphere off-season.

‘I'he situation has changed dramatically with the advent of professionalism,
and is likely to change further in the future in possibly unpredictable ways.
‘'he income from television rights for All Black, Rugby Super 12 and,loa
lesser oxtent, NPC, matches hiis allowed the NZRI'U from 1956 fo pay salaries
closer fo those received by top sportspeople overscas for those players with
whom it has contracled to play in the Rugby Super 12 competifion. Thesc are
the new professional playcrs. ‘The remaining provineial players who play m
the NPC competition have continued to reccive limited payments {often on a

AT per mafch basis, semetimes witha win borus) from their provincial unions,

316

bul as their income detives largely from employment cutside of rughby, they
are regarded as amatcur players. It js generally accepled that provincial

= ynions, cspecially in the second and third divisions, have insufficient income

1o be able to pay those players much more than foken amounts.
Translcr Market

1n New Zealand rugby union in the era before professionalism, it appears thal
there were a number of fuclors promoting the movement of players between
pravineial unions, and few restriclions, apart from ihe need o mesl the
NZRFU’s undemanding 21 day residential requirement. Playcr motives {or
moving included empioyment opportunities, to gain tertiary educalion
qualifications, or the wish to play for a better tcam in order to catch the eyc of
the sclectors.of represcntative tcams. For example, Mr Burdett of the Fast
Coast REUJ stated at the conlercnee that his province had lest many players for
employment reagens, and Lhat in conscquence cight of the playing fifteen in
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the neighbouring Poverty Bay team last season came fiom the East Coast.
Ilawkes Bay RFU is another provincial snion which iraditionally has lost
players because of the tegion’s relative lack of tertiary education institutions,
whereas Olago RFUJ has gained for the opposite reason.

For acquiring provincial unions, incoming players were often welcomed
hecause they filled a perecived gap i the team, or strengthened the leam and
brought the prospect of gaining promofion or of avoiding relegation. Also, in

- some cascs, players were offered inducements 1o move, in the form of help in
- finding jobs and accommodation. ‘T.osing’ provincial unions, usually the Jess
financially strong provincial uniens in the seoond and third divisions, were

ofien unable to staunch the ontflow of their better players, and received no
compensation for the expenses incurred in training and developing them.

With the introduction of professionalism; the same milives for player ransfers
are fikely to continue, but now there is'much greater scope for {he more able
players to treat rugby as a carcer. ‘Those amateur players-at the NIC level,
including the emerging players often nscd as reserves for the established
players, who have aspirations 10 make rughy their carcer, are facing increased

- inpentives to-move belween provincial unions in order Lo gain greafer playing

exposure. Nonetheless, the prerogative will remain with the individual
provineial upions as to whether or not they choose to acquire the rights to the
services of particular players, and this will not necessarily be overridden by
the wish of a player to play for a different provincial uniof.

Under professionalism in rugby union, player transfer {ecs are likely to be paid
for one of a varicty of reasops:

. the presence of a divergence between the value of & player to his
current provincial union, and his value to oiher provincial unions,

. the possible need to “buy out’ a fransferring player’s.contract with his
current provineial union; and

* the provision in the Regulations which would require a transfer fee to
- be paid (although the fee could be as low as :aerc-].54

The sizes of the {ransfer fees paid (o players would probably depend upon a
number of factors. These would include the characteristics ol the player {for
example, age, experience, skills, playing record efc), the gap in the team to be
filied, the wealth of the provincial union, and the ubjcctives of the provincial
nnion,

Ad

In the alsence of this requirement, players who have played to the end of their cuntracts with their

preseit provincial unions would be in tie position to caplure the cquivalent of the transfer fee in the
forn of a higher remuneration. The buying provineisl uninas would still pay for the rights Lo those

players® services, but in this case the “losing’ provincial unions might receive no compensation.
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- Income of provincial unions: provincial umons will be acquiring the
righls to player services only lor the eight NPC games of “tound robin’
play cach year, of which only the four home games gencrate revenues
for each provincial union. Moreover, aparl from Ranflurly Shield
challenges, the revenues {rom home pates are typically quite small.
Also, beeause the NPC compelilion is no longer preceded by a period
i1 which a number of ‘friendly’ matchies are played, M Foster ol
RUPA suggoested al the conference thal the resulting smaller number of
home games has probably made it more difficult Lo attract team
sponsors. Henee, the prospeet of a dramatic increasc in the reweards for
provineial team success in the NPC competition in the professional cra
seems unlikely.

S

New jncome sources: sf the conference Tumonrs were voiced that
companies in various regions were planning (o offer funds {o their local
provincial unions for the ‘purchase” of players fo sirengthen lhe tean,
with reference being made to press comment that $600,000 might be
made available from business sources to the Wellington RITL The
NZREU believes thel such comporate sponsorship is quite likely.
However, RUPA expressed secpticism in the absence of any firm
cvidence of such arrangements being agreed to.

. Quality of (he team: the fransfers of good players will be likely {o
commarnd retatively large transfer fees when they ave added to feams ol
good players in financially strong provineial unions, compared to the
situation where the same players are added to feams of less able players
in financially weak provincial upions.

. Objectives of the team: the overseas literalure poinis to the Lleam’s goal
as being important. If it is to maximise wins rather than to maximise
profits, a provincial unien may pay transfer (oes exceeding the
differential value of the player to the provincial nnion, thersby
sactificing prolfits in order to improve teant strengih. o submissions,
several provincial unions have specified objectives which might be
charactersed as a desirc to maximise the nwinber of wins subject to a
financia! break-even constrainl. RUPA has pointed out that stnce
provincial unions are incorporated societics, profit-making is nol a part
of their objectives.

The NZRFU has stated repeatedly that the prirposs of the Regulations is fo
prevent the {inancially stronger provincial unions, through the transier system,
from being able to acquite more of the best players, thereby “unbalancing’
gammes to (he detriment of the NPC competition as a whole. 1n the Hght of the
Luge sums paid {or some transferring players by Linglish saccer clubs, the
NZRLU also appears to be concerned that individual provincial unions may
hehave irrationally by paying ‘too much’ to acquire players, causing them 1o
cxperience financial difficulties. A further concern is that players wishing fo
transfer may be denied the opportunity by provincial unions holding oul for
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unreasonably high transfer fecs. However, the extent to which the Regulations
might scrve to obviate these perceived ‘problems’ is discussed in the seetion
on pubtic benelits.

Defriments

As discussed earlier, the purpose and effect of the Regulations is to reduce the
ability of provincia! unions to acyuire the rights to player services compared 1o
the counterfactual.  The Regnlations also have the purpose and effect of
restricting competition between provincial unions and between players in the
market for player services. However, from an ceonomic perspective the two
markets appear merely to represent different sides of the same coin. For
example, when games in the NPC competition yield low revenues, players arc
likely to receive low rates of remuneration in the-market for player services,
and at the same time t6 attract Jow transfer {ees in ihe market for the rights fo
player services. In other words, the former market puts.a value on the player’s
anmual remuneration, whereas the latter puts a value on the player’s career
coniribution. The two arc clearly linked. Hence in assessing detriment, the
Comnission takes the view that it need focus enly on the market for the rights
to player services.

The compefition analysis above concluded {hat because of the guota, the
annual number of player transfers may be reduced below that which would
otherwise accur in the counterfactual.

By fixing a quantity limit in the market, the quota may directly constrain the
total number of players per year which a provincial union is-able Lo acquire,
and within that total, the numbers of players in the different bands which can
be scquired. In addition, it was also concluded that the time period aspect of
ihe Regulations could act as & further restraint, in that the annual number of
iransfers - whatever that should be - is restricted 1o taking place within only
one month of the year.

The resulting detriments in the market for the Tights to player scrvices from the
restrictions imposed by the Regulations are considered under the following
hesdings: s S

price and quantity {allocative elficiency);
productive elficiency;

maintaining asset qualily; and

innovative efficiency.

Liach is now discussed in tumn.
Price and Quantity

Under an unrestricted fransfer system, as envisaged in tho counictfactual, the
rights to player services would tend 1o be traded between provincial unions in
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circumstances where the acquiring provincial uniot values their services more
highly than the selling provincial union. Mutually benelicial trades would he
possible because acquiring provincial unions would be able to pay mare {or
players than they are worth to the selling provincial unions. In ithis way,
players would be allocated to their most valued employment. Subject to
market failure roservations disenssed in the public benefit section below,
allocative efficiency would be enhanced.” ‘The impact of the market
restriclions contained in the Regulations, by reducing the numbers of transfers,
could thus harm allocative efficiency; in other words, mutcally beneficial
trades may be provented, or at least delayed. This would be measurcd in
principle by the cxtent to which players arc not allocated at the margin to the
provincial unions which valuc their serviccs mos! highiy. -

328 £7The size of this detriment would depend upon a number of factors:

iy Tt
Ets

W- the level of the average transfer fee in the uncontrolled market;
» the extent to which the Regulations restrict the number of player
transfers compared to what would otherwise oceur; and

. the price clasticities of the relevant demand and supply curves for the
righis fo player services. :

Since all of these clements are very difficult to predici, the size of the
detriment Howing from the loss of allocative efficiency is uncerlain.

429  1n the Draft Determination, the Commission made a preliminary attempt {o
estimale the possible sizc of this deitiment using the following assumptions:
the quota is the binding restraint; cach provincial union would be resirained to
the extent of being unable to cffect either onc or two transfers per ycar; there
would be 27 provincial unions; the average transfer fee in the unrestrained

eparket would be $20,000; and the price elasticity of both demand and supply

w2 ayould be one. It then becamne possible to cstimate the size of the welfare loss

~#irae described above, Becausc of doubls about the assumptions made,

2+ glternalive estimates wers computed on the basis that the average {ransfer fee
would be $10,000, and that haif the provincial vnions would be acquiting
provincial unians, and the other half would be selling provincial unions. 1t
was also suggested that as transfers in 1996 had been impeded because of the
moratoriun, there was likely (o be a larger than usnal nuntber of fransfers in
1997, As a result, the Regulations might be more restriclive in the shorl-ter,

5 1n an independent subinission, Professor Mebilian argued that the market faiture to be discussed

below would, in the unrestticted transfer market, result in too many transfers faking place compared
to what was the aliocatively efficient mumber, Henee, in his view, some level of restriction woulkl
actaally imnprove aliocative efficiency, which would then constitute a public benelit, without there
being any off-sciting losses of allocative efficicacy. While this may be & possibility, the
Comuniission prefers 1o take a more conservative approach, i the beliel thal the ourcome under
cither approach is likely (o be the same.
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and therefore lead to a correspondingly greater detriment, than in the longer
ferm.

Mt Copeland, the applicant’s cconemic expert, accepted at the conference that
the Commission’s model was a useful guide, and that the quota would be the
hinding restraint, He argued, however, that becanse the Conunission had been
hampered by a lack of information, the allocative inefficiency estimates werc
based on inappropriate assumptions. Ile suggested the following alternalive
agsumplions:

. A total of 26 provincial unions, given that a merger of Manawatu RFU
- and Hawkes Bay REU had been authorised for the 1997 season;

. An average transfer fee of $12,073; calculated as the.average-of the -
maximum transfer foes foreach of the bands weighted by. (ho numsher
of players in those bands in:1996 (ihe Commission notes that this
compares with an average of about $16,400 when the number of

- players who actually transferred in the period 1993-95 are used as the
weighting factor); and

. In the first year, because of the moratorium, one-third of ali provincial
unions would be frustrated by the Regulations fo the extent of being
umable to acquire fhe rights to two players above the quofa; in the
second and subsequent years, one-quarter of all provincial unions
would be frustrated (o the extent of being unable fo acquire the rights
to one player ahove the quota,

On this basis, Mr Copeland estimated total allocative efficiency losses of no
more than $62,000 in the first year, and $13,000 per year thereafler. He
regarded the assumplions used as being ‘conservative’ (that is, they generated
the largest plausible detriment), on the grounds that the quota had been fixed
so as to prevent the formation of a *dream team’, not-to impede nornial
transfers hetween provincial unions, He argucd-that provincialmnions could
also acquire the rights to player services in‘ways which-avoided the-quota

-+ restriction: from outside the banded group, by loan, from overseas of rughy

leaguie, or-viz appeals by players to the Player Transfer Review Comunitlec.

Without necessarily agreeing with the precise dollar values calculated, the
Commission believes that they are likely to be at the upper ends of the tikely
ranges for total aflacative efficiency losses.

Productive Efficiency

The markel at issue is the market for the rights to player services. Apart from
provineial unions, the players and their advisors/managers would also
abviously be involved in transfer negotiations. These negotiations would
result in all parties incurring bargaining costs. However, it seems unlikely that
the Regulations would add to the size of these bargaining or transaction Costs
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rclative to the costs which would be incurred in the counterfuctual. There
appeats 1o be no loss of productive citiciency in prospect from this source.

The Regulations would also have to be administered and policed. This would
involve resources being used by the NZRFU, by cach of the provincial unions,
and by the Player Transfor. Review Commitice. [lowever, My Wallace of the
NZRTFU suggested at the conference that these costs would be very smail, and
not much different from similar costs incurred under the counterfactual, where
a player registration system would still be required. The time period
resitiction would also add to the administrative simplicily of implementing the
Regulations.

The Commission believes that the Regulations will, at most, result inronly a

. very small loss of produciive cfficiency relative to the counterfactual.

Maintaining Player Skill Levels

In econotnic terms, players may be seen as comprising a mixture of natural
athlcticism and accumulated rugby union playing skills and training. Some of
the skills may be team-specific, in that they are not readily transferable to
other teams. Also, transferring players may be ol valuc fo their new provincial
unions by bringing information about the team tacties or training methods of
their former provincial unions. To perform at their optimum level, players
need rogular play o maintain fitness and to hone their skills, and an “attitude”
conducive to flie maintenance of “teamn spirit’.

The apolicant describes the Repulations as being *player driven’, in that
players are able to initiate transfer negotiations, and players cannof be forced
to transier against their will. Howevcr, for reasons (o be discussed below, the
Regulations paradoxically are also designed to limit the numbers of playcr
{ransfers. Henee it is not difficult to imagine siluations arising where players
who wish to, but cannod, transfer, either because of the quota system or
nbecause their provineial unions value them morc highly than potential

M’-‘ -acquirers, may become disgrantled, As a result, such players mipght cither

¢ perform less well, or become a focus of discontent, so that they might not be

selected, or might be selected only for reserve prade leams, leading toran
erosion of their skills. Similarly, emerging players might be relepated to
reserve team duties becanse of the coach’s preferciee to field established
players, and yet might not be able (o transfer beeause their provineial union
wishes 1o relain them for *back-up” purposes, meaning thal their skills arc not
devcloped as rapidly as mighl otherwise be possible.

Any loss of skills (or, in economic terms, of ‘asset value®) linked fo the under-
employment of players, caused by the Regnlations relafive to the
counterfactual, would be a detriment associated with the Regulations. While
not discounting the possibilitics just outlined, Mr Wallace stated that (he
Regulations slrove to cstablish a batance betwecn the interests of players, and
the interesis of the provincial unions which had contributed fo the
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development of those players. He also argued that the Regulations could
actually serve Lo enhance player skills through the promotion of a more even
NPC compelition {see below). Mr Crawford, the NZRF1’ s Manager of
Rugby Development, claimed that morce funding for development would
hecome available as the atiractiveness of more even games increased revenues.

The Commission accepts that there are arguments on both sides. TFor exampie,
the need of teams for reserves has to be balanced against playcrs’ wishes to

transfer. Some players may well be disadvantaged under the Regulations, as

Mt Foster of RUPA claimed at the conference, but it seems likely (hat the
NZRFU is seeking to maximise skill development in total rather than the
development of particular individnals. The Commission notes that the Player
'Crans{er-Review Committeesis likely to deal with irretrievable breakdowns -
between provineial enions and players. Overall; the Commission.fakes the
vicw that this detriment is likely {o be small.

Innovaiive Lfficiency

It appears that the Regulations will not lead to a loss of innovative eflicicncy,

.in terms of other means of effecting player transfers, in the rolevant market,

For example, player swaps, or the usc of player agents, are not precinded by
the Regulations.

At the conference, RUPA expressed the concern thal the transfer period might
diminish the incentive for pravincial nions to be innovative in terms of player
remuncration and employment conditions, because after 30 November playcrs

. would be tied to-their provincial unien for the ensuing 12 months. However,

the toss of incentive involved would appear to be slight, suggesting & very
small potential loss of innovative efficiency.

Counclusion on Detriments
Given that (he level of activily in-the market for the.righis to player: SEIVICes,

and hence the degree of resirictiveness of-the Rerulations; is:diflicult to
predict, the detriments in prospect from the lessening of competition'in that

.arket felative 1o the counterfactual arc difficult to gauge: Ilowever, under all
" plausible assumnptions they are clearly of limited size.

I'ie main category of detriment arises from the restrietion by the quota on the

. aliocation of players o the teams which value their services most highly, but

estimates of the size of the loss of allocative efficiency suggest that the
detriment is Tikely to be small in dollar terms. While the {wo ofher potential
detriments - the loss of productive efficiency in terms of the costs associated
with the administration and policing of the Regulations, and the erosion of the
skills of those players whose transfer wishes are frustrated by the Regulations -
are not able (o be quantified, they appear to be very small.
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‘I'he Clominission thus concludes that the detriments, in total, are likely to be
small.

PUBLIC BENEFTTS

As discussed above in the seclion on delriments, the emplasis in asscssing
public benefits is on efficiency gains to New Zealand, with distributional
changes being ignored. These benefits have to be measured against the
benchmark provided by the counterfaciual.

A stylised vicw of the ncxus betwoen the Regulations and the public benetits
claimed by the applicant is given in Figure 1 below, The claimed crucial link
in the chain of canse-and-effect is between the Regulations and the promotion

wsof & less uneven NPC competition. To be able to asscss the public bencfits
~#zheing cluimed by the NZRT'U, it s first necessary to analyse {he role of
aaszcompelifive balance in professional sporls leagues. Further claimed Jinks arise

e 'i‘_

‘between the Regnlations and {he promotion of player development and of team

stability. Claimed indirect links subsequently flow from the less uneven NPC
competition and improved player development (o cnhanced performances in
Rugby Super 12 and All Black games. All of these claimed links arc now
discussed in turn.

Figwe 1
_ Stylised View of Defritients and Claimed Beacfits
PIAYER TRANSFER -
REGULATIONS DT RIMENTS

iizre (eam
afatalily
l / S
Mare aliractive ) PUBLIC BEMEEILS
NG {"direct™)

/| _

Erbianced Super 12 . i
and A1l Mack FUUL;I_Ld]jJ'L-.:ELNTI.FI'T'h
perlbanaces (‘indirect')

Less uncyen Improved player
L | competilion developmeal
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Compelitive Balance in Professional Sports Leagucs
fmtroduction

It Lias long been recognised overseas, especially in the United States, ihat a key
ingredient of the demand for viewing professional team sporis is the
excitemnent generated by the uncertainty of the outcome of individual gamcs.ﬁ
liew spectators and viewers are purists who enjoy waiching the skills exhibited
by outstanding athletes; most wish their team to win a close encounter with a
strong opponent. An unbalanced league causes audiences 1o lose interest, and

* attendances to fall.

TFor an individual ¢lub, however, the uncerlainty attached to outcomes of

© - gamcs may be only one determipant:of attendances at its-games;.and thus of its

income. The club’s own playing success.is-also said-to be important,: Hence a
club may have an incentive to inercase ifs playing success by acquiring the
scrvices of belier players, which may increase the attendances at its gamcs,
even though this may be at the expense of attendances for the league as a

. whole because of reduced uncerlainty.of outcome. Ln-economic jargon, by this

hehaviour the club would impose a detrimental externality on other clubs.
Hence a professional spotts league, in order to maintain its popularity and
financial viability, has an incentive fo preserve uncortainly of oufcome by
ensuring that teams maintain roughly equal playing strengths. Typically, this
is done through the operation of rules designed to internalise the externalily,
(hat is, rules which induce the ¢lub fo take into account ihe impaet of ils
decisions on the league as a whole.

Policies used overseas o preserve competitive balance among teams fall into
iwo miain categorics: player labour market controls, and 1evenue-sharing.

Player Labowr Market Controls
Since a teami’s performance is determined o some degree.by:its relative

playing strength, activity in the player labour or transfer markets may cither i
promote or reduce product (*game”) market unceriainty. ‘Thus, owners of

- {eams traditionally have used the need to preserve uncertainty of cutcome to

justify restrictions on the rights of players to sell their services to the highest
paying tear.

While the organisational details and mechanics between professional team
sports, and within leagues have varied over time, most leagues currently
employ & system of controls on player mobilily. In US professional spoits

36

See, [or example above nii; and I. Caims, M. Jennett, and P. I Sloane, “The Feotoniics afl

Professional Team Sporis: A Survey of Theory and Gvitdence”, Journal of Keonomic Sfudies, vol.
13, . 3-30.
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leagues, these have been croded by legal challenges by players and playcr
associations. The main types of controls are as follows:

Reserve rule: a rule which restricts players to playing for the club
which holds that player’s league registration, irrespective of the
player's contract stalus with their cmployers. As players may transher
fetween Leams only with their current employer's consent, they can
effectively be tied to an employer indelinitely;

Draft scheme: a mechanisn for restricting compelition for new tatent
entering professional sports. 1n US major league sporls, all new
players leaving cotlcge enter the compelition via the draft, with clubs
choosing players in reverse order of {inish; i

Reeruitment zones: players are zoncd according to their birlhplace in
order to create equal ‘recruitment areas’, A mumber of British sports
leagues {for example, cricket, basketball, and rugby leaguc) have also
introduced controls on the number of overscas players eligible to
register for each team, so a5 {o cqualise playing strenpths and to
develop a strong national team; and

Paymenis cap: the use of maximum wage controls, o the cupping of
the total salary of a team. These arc used by some leagues (for '
example, Australian rules) to offset the financial imbalances belween
clubs, so as to Lielp {o maintain balanced player sirengths.

Revenue-Sharing

Some leagues have introduced revenue-sharing measures to reduce the
inequality in incomes between the clubs, and hence to reduce their unegual
abilities to acquire good players. Such measures include:

Revenue-sharing: gate revenues are divided between the home and the
visiting teams, rather than all going to the home team;

Centralisalion of gate revenues: net attendanee proceeds froms:
internationals and playoffs acerue to the central feague organisation [or
distribution 1o clubs; aml

Centralisalion of sponsurship revenucs: revenues from sponsorship,
merchandising, and media rights, being regarded as the ‘compctition
asset’, accrus 1o the central league organisation, (tom which they are
disbursed o clubs with varying degrees of even-handedness.

Dizcussion

The slandard defence for labour market conitols is based on the proposition
that, in their abscnee, the financially stronger clubs are able to achieve their
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goa! of winning more gamnes by using their wealth to buy the services of the
best players, regardless of the profit conseguences {or other clubs, ar even for
themselves. As a result, they come to dominate the lcague, with uncerlainty of
oulcome, and hence atiendances, for the leaguc as a whole declining.

It seems generally to he accepted that if (he player transfer markets associated
with professional team sporls are left free and uncontrolled, the end result is
likely to he an excessive number of teansfets, particularly of the best players,
whicl: eads to an unbalanced competition as the richest clubs acquire the
slrongest teams. Some ceconomists consider, however, (hat the free matkel
contains a parlial seli-cotrecling mechanism which provides a brake on the

- amount-of competitive imbalance, roughly to the tevel generated with controls.

Rottenberg®’ argued that a financially strong club would run into diminishing

returns from aequiring additional players, so that cvenluaily an additional

player would be worth more to another, linancially weaker, club...At.this point
ihc poorer club would be able to bid players away from the wealthier club.
This view seems 1ot 1o be inconsistent with the evidence on sports eagues,
which is that substantial imbalance remains even with the most draconian of
controls. For example, Quirk and Fort,™ after examining the cvidence for the
five major league sports in the Us* for every decade int the petiod from 1901
to 1990, found thal none of the leagues had ever come close io attaining
competitive balance, despite strong player labounr market controls over long
periods. They concluded that:

“There is ample evidence ol lsug-term competitive imbalanee in each league, despite
the league rules that are supposedly designed to equalise team strengths.”

Professor MeMillan, an independent economist from the Universily of
California, San Diego, who made a subtnissiot: 1o the Commission, shmilarly
conchided as follows:

“By and large, however, the varfous restrictions.on player mobility adopted inUs
sporls seem 1o have succeeded at best only partially it actually fostering competitive
balance among teams. Mo peefect solution to the problem of competitive halance -
exists.”

- Anjother school af thowpht, while:admiifing thal even strong controls leave

much imbatance, arpues that the imbalance is less than would apply in the
untegulaled market. Moreover, they arguc that the predictions of the ‘free
market school® assume that clubs are raftonal profit maximisers, which may
nol always be reafistic. Tf, instead of maximising profit, clubs had the
objective of winning games, the impact of & frec market on compstitive
balance would be different. Clubs would seek to acquire additional qualily
players regardless of the profit consequences for themselves or (or other clubs.

um
~—d

5. Rotienberg, “The Baxchail Player's Labour Market”, Jowrnal of Political Feonomy, vol. 64,

1956, pp. 242-58.

3B
5

Ahove 051, ehapter 7.
American Leapue (baschall), National League {sasehall), National Basketball Association, National

Fuotball Teague, and National Hockey League.
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This would be cspecially likely where they werce funded by wealthy cxternal
interests who regarded winning, rather than profits, as the return on their
investment. There are cxamples overseas ol clubs sacrificing profits, or of
spending inordinately large sums on new players, in order to win league
championships.

A further source of market failure may arise where ihe final league position
determines access to an additional source of revennes, such as the play-ofifs, or
eniry to an inlernational competition. Clubs would then have an inentive to
behave in a non-profit-maximising way in ordet to enhance their {inal league
positions in the hope of qualifying for those other revenuc sources.

Hence this school of thought considers that controls are a valid, if iﬂfﬁ;;_‘;ffﬂcf,

. sgsinstrument to help to alieviate the evident market failure.

-+There scems to be little dispute in the literalure, either from the ‘{ree murket
it school’ or its opponents, that Tabour market controls are unlikely in themsclves

to produce compelitive balance. Whether the fabour market is controlled or
not, regional population and income imbalances arc likely to lead on average
to stronger and weaker tcams. However, some have argued that such controls
are a necessary condifion for competitive balance, for they may at {cast serve
to slow the rate at which the best players gravitate to the richer feams. Many
sporls people overseas maintain that imbalance would be worse hut for the
regtrictions.

The New Zealand Ividence

The evidence relating to team sporls in New Zealand is very limited. With
regard fo rugby union, the Boston report™ shows that average aendances al
Ranfurly Shield (“the Shicld™) challenges declined consistently and sharply
each year over the four years 1982-85 dmring which Canterbury RFU held the

-az.Shield. The same declining trend applicd for the long period 1985-92 when

36l

:i:the Shield was held by Auckland RFU, with the cxception of a jump in

. attendances in 1988-89. These are held to illustrate the problem posed by lack

of competitive balance. ITowever, a strongly declining trend in average anmnual
attendances is also evident for the period 1971-78 (except for 1975),when
Shield tenure was varied.”

Other evidence provided by the Boston rcpurlm' sugpests a relatively uneven
pattern of outcomes in Now Zealand rugby union in the recent past:

¥ Pags Al2.

EL

Orver the period 1971-78 the Shield was held variously by seven different uiions. The longest

tenitre was that of Manawatn, which lasted frem mid-scason in §976 to near the end ef the 1478
season. See RB.H. Chester and NLA.C. McMillan, fHistory af New Zealand Rughy Football: Volume
1: 125879 Auckland: Moa Publications, 1992, pp 568-62,

Lo
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» over the period 1976-92 four provincial unions - Auckiand,
Canterbury, Otago, and Wellington - won 83% ol the first division
titles, and took 76% of the top two placings;

. while the number of provincial tnions with New Zealand Coll
represcntation remained relatively static for the years 1968-92, (he
numbcer of provincial unions with current All Black representation
oxhibits a marked deelining trend, from around 15 at the beginning of
the period to about six at the end; and

. suGCess in premier competition ganes has heen relatively unevenly
distributed over tcams over the period 1983-92 compared to s0Mme
overseas leagues, with 24% of teams winning more than 60% of their
gamcs, and 47% of teams winning less than 40% of their. games.

Of eourse, this apparent inequality in oufcomes occurred during thepetiod
when there were no restrictive eontrols-on domestic transfers of players.

The Role of the Regulutions

The NZRTU believes that the unevenness in the NPC competition will worsen
in the connterfactual where there atc no restrictions on transfers. As noted
above, the major motive for including the quota sysiem in the Regulations is to
prevent & provincial union hacked by wealthy extcrnal inferests from buying
up all of the best players fo form a ‘dream team’, in order 10 win as many
games as possible. It appears that if an wnconitolled NPC competition
eventuates, then some of the first division provincial untons may behave in
this way on the grounds thal it is befter to be the {op team than the bottom
team in an uneven competition, although an even competition is preferred.

- However, the total quota limit of five fransfers per provincial union per year

appears unlikely to prevent an alrcady strong, wealthy, team from geiting
stronger. Thus ihe total quota is-only likely to be effective; as.intended, in

preventing the exireme scenario of ‘dreamy team” formation.' from.-scratch’, the
probability of which may enly be low. "

“The NZRFU cites with favour the Rughy Super 12 competilion in 1996 as an

example where player labour market contrals, in the form of the draft system,
made the competition more even, so much so that every team in the
competition was allegedly capable of beating every other team in the
competition. The NZRFLJ desires the same evenncss of compelition in the
NPC. ™ The possible formation of a new “dream team’ would undermine that
evenness. 1n conlrast, RUPA submitted at the conference thal while il was in
favour of an even competition, it saw little reason fo believe that the Rugby

© The Rupby Super 12 competition was alse made more even by the way in which the calchinent
regions for the five New Zealand teams were construcied. Thus the Auckland Blues drew only on
the Auckland and Counties provincial uniot areas, whereas the Wellington Hurricanss drew on the
Wellington, [lerowiienua, Wairarapa Bush, Manawaty, Wanganai, Taranaki, King Coantry and
[Tawkes Bay provincial union arcas.
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“=gompetition. Dr Jackson gave the example of the Australian Football League,

B0

Super 12 was any more cven than the NIP'C competition. Mr Foster said that
with one week remaining of the round robin competition of the NPC, seven
out of the wine teams in the first division could have reached the final. He
allributed the main pressure for the introduction of the Regulations to come
from Auckland RFU s recent dominance of the lirst division, which he
considered to result from special ‘one-off factors which were unlikely to be
repeated once some of its leading forwards retired.

Dr Jackson of the Boston Consulling Group for the applicant, and Professor
McMilian, hoth made submissions which remarked upon the widespread use
overseas of regulations in sports leagues. They argued that since all use
controls of one sorl or another, they cannot afl be wrong. They also argued
that the controls do have some effect in producing a more balanced R

which turned around its declining forluncs from 1987 after introducing

“stringent labour markel controls and revenue-sharing. Professor MeMillan
*tated that the quota system proposed by the NZRFU differed fiom the

controls normally used overseas, He believed that the quota, combined with
the exient of revenue-sharing in New Zealand rugby union (which he
overstated), meant that “the NZRIU proposals stand a better chance of
succeeding in maintaining a rcasonable competitive balance than the policies
adopled in overseas sports leagues.”

In its submission in response to the Draft Determination, the NZRFU noted,
without rebutting, the Commission’s statement that “the proposcd dejree of
control is limited compared to overseas professional team sports labour
markets”. The NZRIU submitied that limited contrels were justificd as il was
nol possible to impose greater control because of the essentially quasi-amatcur
nature of the NPC competition. However, the public benelits claimed by the
applicant rest largely on the premise that the Regulations will prevent the NPC
competition from becoming more uneven. The NZRFU appears to be arpuing

. {hat the Regulations will do just enough to preven! cxcessive imbalunce in that

i

* competition. This clajm has to be viewced against the particular circumstances
“*of the structure of the provincial unions:

» The provincial unions have very unequal income levels, which will
" promote inequality, and this will remain after the transler system is
introduced. The Boston report claimed that the income disparity
increased from 5:1 in 1970 to over 26:1 in 1993, The Regulations
contain no new revenue-sharing mechanisms;

. The possibility of wealthy busincss interests funding the geyuisition of
o “dream teant’ may not entircly be ruled out. By working within the
Regulations, additional quality players (that is, one All Black, and
perhaps two more on the fringes of All Black selection, per year} could
he added (o an already strong provincial team;
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. ‘The Regulations would not necessarily prevent provineial unions from
tehaving “ircationalky” (an apparent Jear of the NZRFU) - that is,
gpending excessive amounts on acquiting players to improve their
siccess at the risk of financial insolvency - because they could nse
funds beyond the maximum transfer fees to pay players inducements o
transier.

The Commission accepts that the scope available to the NZRF1] to restrict
player transfers between provincial unions is limited by the semi-amatcur
nature of the NPC competition. The Commission recognises the danger to the
preservation of spectator and viewer interest in allowing the NPC competilion

© 1o become more uticven, which is likely where there is a frec transler market

[or players. While the Regulations are relatively mild compared with overseas
lahour market controls, it seems likely that they will have some eflect, in lerms
of avoiding the excesses which might eventuate in a free-markel whére
pravineial unions could compete for playcrs to stay one step ghead of the
others. In other words, the Commission accepts that therc is a linkage hetween

the Regulations and evenness of the NPC competition, but belicves that the

strength of the linkage is low. In recognition of this, the Commission
proposes to take a‘very conservative stance i terms of the assessment of the
claimed public benefits,

Player Development and Team Stability

The NZRTFU also claimed that the Regulations would promote player
development and team stability relative to the cowaterlactual, and that these,
along with a less uneven NPC competition, would generate certain ‘direct’
public benefits (see Figure 1 on page 74). Thesc two larther claimed linkages
are now examined in fum.

Player Development

The NZRFU.claimed that the Regulations would promote pla}r_er:ﬂévelnpment,
and enhance player skills, to a.greater extent than would oceurunder the
counterfactua! of an untostricted transfer market. Two elements are involved:

. "The more even competition, which will hone players’ mental and
physical skills through subjecting thein to the more scarching test
posed by strong opponents. The value of this was emphasised at the
confercnce by Mr Lochore; and

» The maximum transfer fees, which will provide a ‘safety valve’
wheteby players are net prevented fiom transts errittg through the
inability of acquiring and selling provincial unions to reach agrecment
on the fee, or by the selling provineial union unreasoenably holding on
to players, provided that the maximum fee is offered and the player is
willing to transfer.
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With regard Lo the second point, the NZRFU argued that under the
counterfactual, financially strong provineial nnions could prevent *secomd
string’ players, whoim they wished to keep for “back up’ purposes, frim
transferring, thereby depriving them of progression to higher level ugby. This
would impede their developruent as players. Mr Land, {or the applicani, also
arpucd thal the same might apply to rising stars, where a second or (hird
division provincial union might prevent a transler in order to maximise the
size of the transier foe to be received in the fulure. Iowcever, in the laller case
the exlent to which the playee’s development might be retarded is not clear,
since the arpument presupposes further development up to the time of the
eventua! transfer. Under either scenario, provincial unions might seck to hold
onto payers if their contracts permifted them (o do so. However, the exteni to '
which provincial unions might behave in this fashion is uncerlain, given: that

Ahey would be likely to aveid team morale being upset by playcers frustrated al
‘being unable lo transfer,

Rt
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The argument posed by the applicant that the very fact ol the payment of
(ransfer fees will enhance development spending, especiully by second and

-~ (hird division provincial unions who in the past have lost iheir betler players Lo
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first division provineial unions withoul recciving any comipcnsation, is not
supported, because transfer fees (which may be nil) will be paid under the
counleriactual.

While the Commission accepts that there is likcly to he some nexus betwecn
the Regulations and.the promotion of player developmcnt, it helicves that the
nexus is likely to be weak.

Team Stability

As discussed previously, the ansfer period contained in the Regulations,
whereby iransfers would oceur in the month of Noventber only (except for
those exceptional cascs approved by the Player Transfer Review Cominittes),
sould help to promote team stability compared 10 the counterfactual. Teams
would be able 1o develop their own sirategies and tactics, without the

- disuptions caused by mid-season transfers of playcrs, possibly to opponents.

34

"I'his need also seems to find expression in the current provincial unien-player
contracts, which typically are for one or Lwo years or for the length of an NPC
SEA5ON.

C'onclusion on Nexus for ‘Direct’ Public Benefits

The Commission concludes that there is some nexus between the Regutations
and the prometion of a less uneven NPC competifion, improved player
development, and more feam stability, compared to the counterfactual, as set
out schematically in Fignre 1 (page 74). However, beeause the controls in the
markel (or the rights fo player services are agreed by all (ined uding the
applicant) to be mild, the strength of the nexus, in lerms of maintaining (he
attractiveness of the NPC compelifion, is likely to be weak. In recoghition of
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this (act, the Commission proposes to treat conservatively any substantated
public benefits which are expected to Apnw from the maintenance of the
aitractivencss of the NPC competition (the *direct” benefits).

Lproved Rugby Super [2 and All Black Performances

175  The final claimed linkages in the chain ol cause-and-effect are that the less
uneven NPC competilion and improved piayer development, relafive (o the
counterfactual, will maintain the compefitiveness of the New Zealand Rughy
Super 12 and the All Black teams relalive to their overseas counterparts, This
will in turn generate public benefits from overseas (the ‘imdirect’ benefits).
These henefits are indirect because they arisc from maintaining {he
performance of New Zealand representative sides; which- ig-likely to be
promoted only indirectly by the Regulations.

176  The NZRYU argued strongly inits submission that * .. right throughoul New
Zealand rugby ... it {5 universally accepted and nnderstood thatmore even
compelition among contributing teams produces a stronger represcntative

team.” [t ciled the relative strengihs of the New Zealand and South African
sides, and the relative weakness of the Luglish side, over the years as
reflecting the strong provincial competitions in those southern hemisphere
countries, and the lack of strong club competition in Bngland. Hence the
NZRFU argued that “getting the regional batance right at NPC level has
imporlant flow on effects al Rugby Super 12 and All Black level.” Mr
Copeland stressed at the conference {hat New Zealand rugby could net afford
{0 rest on its laurcls, despite the intemational success of the All Blacks in the
1996 season, because other countries like South Africa and England had
enormons Tesources on which to call, and had the potential to improve their
international performances significantly.

Conclusion on Nexas for ‘Iadireet’ Fublic Benefits

177  The Commission aceepts that the impact of the. Regulations could flow:
through 1o the performance of representative teams, but given the weakness.of |
the primary linkages as assessed earticr, and the indircet nature of (he further
* {inkages just discussed, the effects are likely to be-very atlenuated.

Fvatuatinn of Claimed Public Bencfits
Introductian

378 As noted earlier, the Act requires the Commission to consider public benefit
olaims on the hasis that any benefits which arc benelits to the public of
New Zealand are to be included. The Commission’s consideration is nol
limited fo the market in which competition is lessened, nor indeed (o only the
markets affected by the appiication.
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179 The Conniigsien has accepied that there is a ncxus, albeit weak, betweer the
Regulations and the promolion of a less uneven NPC competition, and
between the Regulations and the promotion of player development and team
stability. 'The NZRFU cluimed that these faclors would maintain the NPC
competition as a spectacle, compared Lo the counterfactual, from which
certain, “direet’ public benefils would flow. The Commission also accepls a
further, very weak and indirect nexus betwecn the promotion of a less uneven
NPC competition and improved playcr development, and (he maintenance of
the competitiveness of the New Zealand Rughy Super 12 and All Black teams
relative to their oversens counterparts. The NZRFU claims that the resulting
suecess in inlernationa! compelifions by Now Zealand teams will gencrate
further ‘indirect’ benelits relative to the counterfactual (see Figure 1 on page
74). These iwo groups of claimed benefils, the direct and the indirect; are as

~LEfoHows:
~ Dire efit
. a more atiractive NPC competition for speetators and viewers; and
. cnhanced domestic sponsorship, merchandising, and broadcasting

interest and funding.

[nclircet bepefits

. greater audicnce enjoyment of New Zealand international matches;

» increased net foreign earnings for the NZRFU {rom television rights
and business sponsorships;

. increased foreign sponsorship for affiliated provincial unions and
clubs;

. saving ofl overseas iarketing expenses for businesscs;
enhanced exports of New Zealand goods; and

. greatcr inflows of foreign tourisls.

380™ " The Commission is of the view (hat the main impact of the Regulations would
- beonthe NPC competition, with more altentuated effects on the Rugby Super
#7192 and All Black teams. In consequence, the claimed benefits could be
arranged hierarchically, with the henefits from domestic sources polentially
being more likely and more significant, and those derived from overscas being
smaller and less likely.

381 Each of the claimed benefits is now assessed in turn.
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Direct Benefity
A more aftractive NPC competition for spectators s vicwers

Preserving the attractiveness of the game for spectators and television viewers,
compared to the lesser atiractivencss of a more uneven compelition in the

counterfactual, would count as g benefit to the New Zealand public, Mr

Wallace emphasised thal rugby relies on the portion of attendecs called
‘theatre goers’, as opposed to avid rugby fans, whose interest in the pame
depends upon its qualily asa speetacle, and who readily switch to other forms
of entertainment if that quality deteriorates. The media and the sponsors of the

. NZRFU and of the provincial:unions:spoken to by the Comnission all support

the vicw that an even competition is important in generaling spectator and
viewer interest.

The intangible nature of this benefit makes it difficult to-quantify, yet because
ol its-potential significance, if is important that the effort be made, One
measure might be the increase in the numbers of spectators and viewers, or the
yise in gate takings, bul this would bc only a parlial measure because it would
not include the extra benefit enjoyed by existing spectators attd viewers, nor
would it incorporate off-selting losses in enterlainments from which the
increased spectators and viewers have shi {led palronage.

In the Draft Detcrmination, a preliminary estimatc was made using a madel
whicl incorporated such factors, and which was based on the following

- assumptions: a price elasticity. of demand of one in the sports enlertainmont

services market; an average NPC ticket price of $8; an average attendance of
5,000 per NPC game; o total of 117 NPC games per year; and a switch of

. attendances from other sports 1o rugby union of varying possible magnitudes

of up to 20%. The preliminary results suggesied that the net bepefit of 2 move
attractive NPC competition to spectators (not including television viewers)
might be in the range belween »ero and $187,000 peryear, .- -

In his submission and at the conference, Mr Copeland argued that the

. assumpticns built into the mode! wereundnly conservative. In narticular,

althongh the NZRFL felt that atfcndance at an even contest was likely to be al

Jeast double that of an uneven conlest, using & conserva(ive figure of only 50%

inereased the benefit 1o $470,000. Mr Copeland also argucd that this cstimate
understated (he frue gain beeause ihe Commission’s model unrealistically
assumied that the higher utility enjoyed by NI'C spectatots would partially be
offset by a loss ol utility of thosc persons continning to attend non-rughy
spotts enlertainment,

In recognilion of Mr Copeland’s eriticism mentioned in the previous senlencs,
the Commission revised its model accordingly. The Clomumission accepts in
principle that crowds are likely to he larger at even as compared with uneven
games. However, the NZRFU was not able to provide any convineing
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cvidence in submissions or at the conference in supporl of this claim. The
comparison offered between the attendances at the 1995 and 1996 NPC

" competition first division finals was inconclusive, because it did not take into
account (he range of factors which deterinine the altendance at a particular
game, only one of which is the expected degree ol evenness of the confest.
Drawing inferences aboul the relationship hetween aftendance and cvenness by
comparing the stlendances at, and the subjectively assessed evenness of, two
games, without making allowance for all of the other factors which inlluence
attendances, is likely to be unsafe.

187  The Commission has reworked its caleulations on the assumption that
eventiess of games would be preserved by the Regulations, but decline under
the counterfactual, so that the Regulations would bringa bencfit by preserving

s#q part of spectator enjoyment which would clherwise be lost. sing ihe same
_’“ numerical sssumptions as in the preliminary estimates with regard to average

<= ai{endances, ticket prices, ele, it is estimated that the nct apnual benelit to

i gpectators of preserving & morc attractive NPC competition could fall in the
range belween zero (the Regulations have no effect) and about $1.5 million
(the Regulations prevent a 20% decline in attendances). However, given the
relatively weak nexus belween the Regulations and cither the increased
attractiveness or the prescrvation of a less uneven NPC compelition, the
Commission considers {hat the claimed public benefit is likely Lo be towards

the lower end of the range.

388  Mr Copeland also extended the quantification to the benefit enjoyed by
television viewers. The total viewing awlicnce for the 1996 NPC compelition
for males and fomales in the 15-54 age group was cstimated, on the basis of
TV ratings and Statistics New Zealand populalion cstimates, at 4.99 million
person-vicwings. In its written submission, the NZRFU suggested that
viewers on average might value the increased aitractiveness of a more even
game in the range between 50 vents and $10 per person-viewing, Atthe

= conference, Mr Copeland suggested (hat a figure in the range of $3-55 per

“Hporson-viewing was plausibic (whether propounded on the basis of either the

& increased attractiveness or the preservation of a less uneven NPC

" sampetition), but cven al a figure of only 50 cenls the public benefit in this
category would siil! total some $2.5 million per ycar.

189  While the Chairman and Commissioners Auton and Stapieton accept the
gencral approach adopted by Mr Copelund, they consider that the relatively
weak links hetween (he Regulations und cither lhe increased atiractiveness or
{he preservation of a less uneven NPC compelition renders the estimales at the
Jower end of the range more likely. Commissioner Harrison accepts that an
increase in or prescrvation of speclaior/viewcr enjoyment may be calegorised
as a public benefit by reason of its flow on cffects, but does not accept that it
could or should be quantificd in dollar terms because she regards it as being of
an intangible and subjective naturc. In addition, Cormumissioner [Tarrison
beljeves that Mt Copeland’s approach involves double counling because, n
her view, the economic rent for the “utility” thal the bencfit represents is
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alrcady captured through, firstly, gate takings and the retwn on salc of
hroadcasting rights and, secondly, sale of lelevigion advertising and
subscriplions.

Enhanced Domestic Sponsorship; ticrchandising, apd Broadcasting [plerest
and Funding

In its original submission, the NZRI'U argued that & morc attractive NPC
competition which raises speclator and television viewer numbers will attract
more sponsorship, merchandising, and broadeasling interest and funding,
which may raisc the income of the NZRFL, provincial unions, and perhaps the

--players, Since the costs of administering (he game and ranning competilions
- are largely fixed, the extra tevenues-would-be mostly additional profit. The
. Commission prefers to consider the alternative possibility: that withoul the .

Regulations, some of this income might be lost-io rugby unicnand ..ji-‘.'i)'l.'lld ol
be gained by other New Zealand sporls: Mr Maingay of At NZ, the main
sponsor of the NP'C competition, said at the confersnce- fhat rughy union was

.. -the company’s preferred arca for sporls sponsorship, Under questioning, he
* indicated that if the company’s sponsorship of rghy union were

ypothetically to reduce, then its overali sponsorship in New Zealand could
possibly decline.

- In its submission, the NZRFU concentrated on the eamings from the

international television rights associated with NPC and Ranfirly Shield
matches which it has sold {along with the Rugby Super 12 and All Black
television rights, which are dealt with separately below) to Nows Corp. The
maintenance of an even competition was considered an important factor in
retaining this income, which is significant. In ferms of public benefid,
however, the income derived from overseay by the NZRFU has to be halanced
apainst the outlay by Sky to News Corp Lo acquite the New Zealand righis. As
Mr Copeland explained af the conference, the former is likely to be both Jarger
than the Jatter to the extent thal the NZRFU can capture the value Lo News
Corp of its on-selling the television tights 1o other countrics;:and.smaller to the
cxtent that News Corp can earn a profit for itsell on the-deal with Sky.
Overali, therc could be nel foreign carnings, bul the Comuission bas not becn
provided with any information 1o show this to be. the case, apart from the
statement that packaged ptogrammes of “highlights” of NPC gammes arc
hroadeast weckly in both Australia and the United Kingdon.

The source of potential public benefit in this case is the risk of loys in ten
years® {ime when the confract between the NZRI'U and News Corp comes ap
for renewal, should the Reguiations not be introduced. ITowcver, any loss -
measured as the difference in the not foreign exchanpe flows with and without
the Regulations - is likely to be small because of the weak impact that the
Regulations have been adjudged to have in avoiding more uncvenness of the
NPC compelition, reiative to the counterfactual, In addition, any loss to be
incurred ten years and more in the future would have fo be discounted 1o its
present value for the purposes of weighing benelits against detrimenis.
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Viewed in this light, (he public bencfit derived from the Regulations appears,
at best, to be rather small.

Indirect Benefits

Cireater Audicnce Bmjoyim: Nc nd Intcrnational

The preservation of the performance of New Zealand’s international teams at
the Rupghy Super 12 and All Black levels relative (o their overscas counterparts
was argued by the applicant as being neccssary (o maintaim the current high
levels of enjoyment for spectators, television viewers, and supporters in
general. For Al Black test matches alone in 1990 the television audience for
males and femalcs in the 15-54 age group totalied 6.04 million person: -

% viewings. In ils submission, the NZRFU uscd a range of possible values of

henefit per person-viewing from 50 cents to $10. At the conference Mr

~%Copeland said that using only the lowest figure ol 50 cents would give a

iR
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‘public benefit of $3 million per year, Such an estimate excludes benefits to

persons outside the age group for which data was available, to spectalors, and
to viewers of Rugby Super 12 games.

While the Chairman and Commissioners Auton and Stapleton accepl that
cither an increase or an avoidance of the reduction in the current level of
enjoyment said to resalt from poorer performances of the Rugby Super 12 and
All Black teams in the absence of the Regulations would count as a public
benefit, nevertheless; given the aticnuated effects of the Regulations on the
performances of those teams, they believe that it is appropriate o usc a
conservative monetary eslimate of utility per person-viewer. .For the reasons
expressed in paragraph 389, Commissioner Harrison does ntot accept that this
public benefit could or should be quantified in dollar lerms.

siness

1

‘The NZRFU has provided the current annual net foreign eamnings (a

" ‘confidential figure, but running inte many millions of dolfars) which it earns

from the All Black brand. This figure includes the sponsorship dealiwith
Mizuno, and advertising in Japan involving NEC Panasonic batleries and
Nippon Suison, It scems likely that if these sponsorships were lost by the
NZRIFU, they would not be diverted to other New Zealand sports, which have
insufficient intcrnational status. The continuation of such sponsorships is
argued to depend upon the maintenance of New Zealand’s high reputation in
international rugby, in terms of All Black performance, which in tum results
indircctly from the Repulations.

‘'he Comission accepts that the maintenance, or possibly the improvement,
in the current nel inflow of foreipn carnings from sponsorship, roysllies and
endorsements, compared Lo the counterfuciual - where it is expecied that such
flows may be static, or even fall, would constitute a benzafit o the public of
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New Zealand, but in the circumstances belicves that (he size of these indirect
henefits which can be attributed to the Regulations is likely to he small.

The maintcnance of the value of the infernational television righis for New
7caland rugby is recognised to he critical to the N#RFU, because that income
provides the funding {or the payments to {he professional players. The
contract with News Corp is for 10 years, and confains a warranty that the
competitions will not change so as o “adversely and materially affect the
value of the rights”, although no specilic remedy is provided for, Mr Wallace
argucd strongly (hat it was jmperative for the NZRFU to maintain an
altractive, marketable product. In these cireumstances, he said that doing

~nerhing with respect to player transfers was not an option; the Regulations

were seen as:the least restrictive way of maintaining, if not enhancing, the
attractiveness of New Zealand rughy to (he intemational television audience.

While the Cormmission accepts the validifyof the NZREU s longderm
objective, the asscssment of public benefit derived from the sale to News Corp
of the {elevision rights for Rugby Super 12 and AH-Black games must
necessarily proceed on the same basis as that for the NIP'C television rights,
‘That is to say, there is a public benefit to the extent thal the Repulations, by
preserving New Zealand's international Tugby success relative to the
countetfactual, avoid a worsening in the net flows of overseas funds from the
point when a new contract for television rights is signed at the.cxpiry of the
present 10 year coniract. Any such loss would, from today’s perspective, have
(o be heavily discounted in converting the sum fo its present valuc. Morcover,
the loss, in doflar terns, may bo emall beeause it is measured as the differcnce
hetween having and not having the Regulations (the “with' and ‘withoul’
sccnario} which, in respect of the nexus for indirect benefils, has been judged
by the Commission (0 be weak and the effects as likely to he very attenuated.

Increased Foreign Spongorshin for Alfiliated Provineia] Unions and C Lliuﬂ

The NZRFU stated that some provincial unions.and clubs affiliated to the
NZRIU receive sponsorship androyalty monies direcily from overseas. Mr
Copeland cited several exaniples.” Sirzuki- Sportswear of Japanhas a long term
contract with New Zealand Universitics REU. providing for cash paymenis and
free products in refurn for promoting Suzuki’s sales in Japan. New Zealand
Unijversitics RFU has just signed & five ycar sponsorship contract with the
Mitsubishi Motor Company of Japan, directed principally al marketing
Mitaubishi outside of New Zcaland, Various New Zealand clubs are said to
have sponsorship deals with Japancse companies involving financial benefits
i those clnbs in exchange for the tighis to market the clubs’ jerscys in Japan.
Mr Copeland claimed that these benefils arise only because of New Zeuland’s
reputation in world rugby, and are [ikely to be put in jeopardy should that
repulation deeline.

‘Fhe Comuission aceepts that this country’s rugby union status internationally
currently vields such advantages fo the provineial wnioms and clubs. To cownt
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as a public benefit flowing from the Regulations, however, it has to be
demonstrated (hat without (he Regulations these advantages would be smaller
in the future. Given the weak and indirect linkage with the Regulations, the
Commission helicves that this claimed benefit is likely to be very small.

Saving oy Qverseas Markeling Jixpenscs for Busincsacs

Mr Copeland claimed that some marketing sxpenditures by New Zealand
companics, which would atherwise be conducted overscas, are diverted {0
domestic sponsorship (using the All Black brand in particular), thereby saving
on overscas funds, For example, the marketing by Lion Nathan of “Steinlager’
{hrough sponsorship of the All Blacks is targeted to a large extent al.overseas
markets, yct much of the expenditure is incurred in New Zealand. The same

~+:applies to Canterbury International and Waols of New Zcaland sponsorship of
#the New Zcaland Rarbarians brief 1996 tour to England. If such sponsorship

were to cease because it was no longer considered to be effective, Mr

" Copeland claimed that those companies would have Lo spend morc on less
eflicicnt means of marketing their respective products, niuch of it overseas.
The marketing elforts of those companies would suffer, and overseas
marketing media would gain at the expense of the NZRFU.

While the Commission agrees that this factor is capable of being categorised
a3 a public bencfit, it wouid have to be heavily discounted by the weak and
indirect linkage between the status of the All Black brand and the Regulations,
and is likely to be very small.

. Linhanced Exports of New Zealand Goods

Mr Copeland suggested thal New Zealand sporting successes, including those
in rugby union, raise New Zealand’s profile in overscas markets, thereby
aiding New Zealand exportors in those markets. This is said fo apply cven

~#x-where ragby union is not the national game, or even a prominent game, in such
+S¥iimportant overseas markels as Australia, Japan and the United Kingdom. In
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#EiJapan, for example, rugby is played by teams associated with the universities

and large corporations, and thus generates an interest in the game at the level
at which business contacls are made, Mr Copeland suggesied that such.:- '
advantages to New Zealand business may decline should New Zealand rughy
become less prominent. While this may be so, the Commission js disinclined
{o place any real weight on this claimed benefit, given its tenuous rature, and
the weak and indirect Jinkage with the Regulations.

Grealer Inflows ol Foreign Tourisls

The NZRTU claims that the New Zealand tourism indusfry would benefit from
an increase in overseas visitors, both on rugby union and other tours, and from
a preater overscas awarencss and profile of the country jrenerated by ils
sporting suceesses. A range of New Zealand businesses, including airlines,
travel agents, hotelicrs, and Jand fransporl operators, would experience A visc
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in profits. Commission inquiries reveal that Air NZ ilics in ex-patriate New
Zealanders and some Japanese visifors specifically to watch home Mmghy union
tests. Mr Garvie of Williment World Travel estimated thal currently theve arc
about 100 incoming rugby team tours per year, averaging 50 persons per tour,
and with an average duration of 14 days. In addition, therc are visitors
accompanying international rughy tours to New Zealand, including tei-nation
games and tests. These were estimated 1o result in extra spending in Now
Zealand from overseas sources of about §18 million per year. wr Copeland

: then conservatively estimated that this extra spending yields a net benefit to

New Zealand; in the form of additional taxcs to the government and ol
additional profils to the New Zealand owners of the businesses concerned, of
at least §2 million.

MNext year the NZRFU is comnencing inconming touts of schoalboy Tugby
players and coaches, using local schoolg-as hosts. These will.add glightly to
the net henefil just mentioned.

. From the perspective of the public bencfit io be aitached to the Regulations,

however, the crucial issue is the extent to which net earnings from inflows of
foreign tourists would be higher than they would be in the counterfactul
without the Regulations. 1o help elucidate this issue, Mr Gurvic advised ihat

following New Zealand’s success in the inangural 1987 Rughby Waorld Cup,

interest in New Zealand as a destinalion for overseas rughy tours was at o high
Ievel, but that this waned after New 7caland’s less impressive performance in
the 1991 Rugby Wotld Cup. This inlercst was restored following Now
Zealand’s creditable performance in the 1995 Rugby World Cup. However,
Mr Garvie was not able to substanliate these impressions with actual data on
the number of incoming tours over those years.

The Commission concludes that the public benefit from this source, as
measured by the drop in tax receipts fo the government and in profits to the
New Zealand owners of the businesses concerned in the counterfactoal which
wonld be avoided with the Regulations, islikely to be relatively small, given
the weak and indirect linkage between ourism flows and the Regulations. - -

't w Conclusion on the.Evaluation of Cledmed Public Benefits

The NZRFU has claimed that 1 number of public benefits will low from the
Regulations. These have been examined above. A characteristic of the
claimed benefits is that they are intringically difficult to measure for a number
of reasons:

. they would be derived [ron 4 market in which commercial transactions
have nol yet ceenrred;

. they would Mow lrom market restrictions contained in the Regulations
which, compared will the counierfactual, are very mild; and
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. they would flow from the Regolations through a serics of linkapes,
some of which are weak,

BALANCING

Sections 61(6) and 61(7) of the Act sct out the balancing cxercises to be
undertaken by the Commission in considering an application Jor authorisation
under these sections. The Commission has considered the public benefits and
detriments which are likely to flow from the Regulations and is satisfied that
the benefits arc likely (o be of an order of magnitude sufficient for them
comfortably to exceed the detriments.

Pursuant to s 61(6) of the Act, the Commission may grant an aulhorisation for
(he Regulations if it is satisfied that the Regulalions will in all the

<-circumsiances resull, or be likely to resull, in a benefit to the public which
6 would outweigh the lessening in competition that would resulf, or would be
- likely to result or is deemed fo result from the Regulations,
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On the basis of the Comnission’s assessments of public benefits and
detriments, and for the reasons set ot in the previous sections, the Chalman
and Commissioners Aulon and Stapleton are satisfied (hat the Regulations will
in all the circumstances result, or be likely to result, in a benefit (o the public
which would outweigh the lessening in competition that would result, or
would be likely fo result or is deemed to result from the Regulations.
Commissioner Harrison shares this view, notwithstanding the concerns
expresscd in paragraphs 389 and 394,

Pursuant to $ 61(7) of the Act, the Commission may grant an authorization for
the Regulations, being an arrangement containing an exclusionary provision, if
it is satisfied that the Regulations will in all the circumstances result, or bc
likely to resull, in such a benedit to the public that they should be permitted o

. be entered into and to be given cffect to.

On the basis of the Commission’s asscssments of public benefits and

detriments, and for the reasons set oul in the previous sections, the Chairman
and Commissioners Aulon and Stapleton ave satisfied thaf the Regulations will
in ali the circumstances result, or be likely to result, in such a benefit to the
public that they should be permitied to be entered into and to be given effect
ta, Commissionor Harrison shares this view, notwilhstanding the concems
expressed in paragraphs 389 and 394,

DETERMINATION

[laving concluded that the benefit to the public which will in ajl the
circumstances result, or be likely to1esult, from the Regulations:
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» outweighs the lessening in competition that would result, or be likely
w0 result or is deemed to result from the Regulations; and

. is such that the Regulations should be permitted 1o be gnicred into and
to be given effect to;

the Conunission, pursuant to ss 61(6) and 61{7) of the Act, detcrmines to grant
an autharisation for the New Zeafand Rugby Footbal! Union Incorporated Lo

- enter into, and to give effect to, the Repulations Relating to Transfer System in

ihe amended form presented to the Commission at the conference on 20
Novenmber 1990,

COMMENT ON DETERMINATION,

The combined anti-competitive effect of the quota system, the transfer-period
and (he transTer fee is such that it appears Lo:the Commission to conflict with
one of the founding principles of the Regulations that “[they are] player-

.driven. Players retain control of where they will play their rugby. No piayor

can he compelled to transfer and no player can be prevented from transferring
by hig Union”.

As noted, the Regulations can prevent players from transferring feom their
current provincial unions. If players are unable to invoke the provisions of
Regnlation 10, then they are compelled fo remain with their current provincial
unions. The provincial unions, and not the players, then conirel where players
will play mugby.

In the circumslances, the Commission has considered whether the combined
anli-competitive effect of the quota systen, the transfer period and the transfer
fze is such that conditions should be attached to the authorisation pursnant 1o

5 61(2) of the Act and in keeping with the obscrvations in the Comunission’s
decision in Re New Zealand Kiw{ﬁ*uir.Exmeers-A.fr.muiaffmz)(’-“- to ensurc that
the detriments are eontained within the'bodnds assessed and that:the public
bencfits are realised and maximised.

n dé"cidi_ﬂg not to attach conditions to the authorisation, the Commission notes

(hat, ir zecordunce with the acknowledged “heavy responsibility” which the
NZRFt) has to the game, the Commission expects the NZRFU to monitor the
effects of the Repulations on the players and to take such steps as may be
necessary to ensure that, in teems of the founding principles, the Regulations
“[are] player-driven. Players retain control of where they will play their
rugby. No player can be compelied to transfer s na player can be prevented
from lransferring by his Union® and that they operate in “a playcrs’ market”,

4 Ahavend2
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Failure to underlake such monitoring and such sieps may result in the
Cowmmission conciuding that the staled founding prineiple reforred to ahove
was not, in fact, such a principle and that the Commission shoutd consider
initinling the process prescribed by s 65 of (he Act which mighl resulf in either
the amendment or the revoealion of the authorisation.

Dated at Wellington this e day of Deccmber 1996.

The Seal of the Commeree Commission
was alfixed herefo in the presence of:

Aert=

A E Bollard
{Chairman)




LIST OF PERSONS WO PROVIDED SUBMISSIONS ON DRAET
DETERMINATION

Baoston Consulting Group

Canterbury Rugby Football Union {Inc)

Mike Copeland of Brown Copeland & Co Ltd
East Coast Rugby Football Union {Inc)
Horowhenua Rughy Football Union (Inc)

New Zealand Rugby Football Union Incorporated
Northland Rugby Football Union (Inc)

Professor John McMillan

Maori Congress Sports, Recrealional and Cubtural Commitlec
Rupby Union Players’ Association (Inc)
TradeNZ
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LIST OF INTERESTED PARTIES

Auckland Rugby Football Union (Inc)

Bay of Plenty Rughy Football Unioa {Inc)
Buller Rughy Football Union (Inc)
Canterbury Rughy Football Union (Inc)
Counlies Rughy Football Union (Ine)

Iast Coast Rugby Football Union (Inc)
Hawke’s Bay Rugby Football Union {(Inc)
Horowhenua Rughy Football Union (Inc)
King Country Rugby Football Union (Inc)
Manawatu Rughy Football Union (Inc)
Marlborough Rugby Football Union (Inc)
Mid-Cantcrbury Rugby Football Union (Ine)
Nelson Bays Rughy Football Union {Inc)
North Harbour Rugby Football Union (Inc)
Norih Otago Rughy Football Union {Ine)
Naorihland Rugby Football Union (Inc)
(Hago Rughy Football Union (Inc)

Poverty Bay Rughby Football Union (Jne)
South Canterbury Rugby Football Union (Inc)
Southiand Rugby Football Union (Inc)
‘Tarsnaki Rugby Football Union {Ine)
Thames Valiey Rugby Football Union (In¢)
Waikato Rugby Football Union (Inc}
Wairarapa-Bush Rugby Football Union (inc)
Wanganui Rugby Football Union (Inc)
Wellingten Rugby Footkall Union {Inc)
West Coast Rugby Football Union (Inc)
Rugby Union Players’ Association {Inc)
All Blacks Players Committee

Television New Zealand Limited

TV3 Network Services Limited

Horizon Pacific Television Limited

Sky Network Television Limited

Radio New Zealand Limited

MNewstalk £13

Sporis Roundup

Newspaper Publishers Association

New Zealand Press Association
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Appendix 3

LIST OF PERSONS WHO MADE SUBMISSIONS AT THE COMMISSION’S
CONFERENCE 18 - 20 NOVEMBER 1996

Auckland Rugby Football Unien (Inc}
Canterbury Rugby Footbalt Union (Inc)

Liast Coast Rugby Football Union {Inc}

New Zcaland Rugby Football Union Incorporated
Rughby Union Players” Assaciation {lnc)




LIST OF PERSONS FROM WHOM COMMENT OBTAINED

Ajr New Zealand Limited

Ansett New Zealand Limited

Auckland Rugby Licotball Union (Inc)
Auckland Warriors Rugby League Limited
Bay of Plenty Rugby Football Ustion (1nc}
BP Oil New Zealand Limited

Ruller Rugby Foolball Union (inc}

Caltex Oil (N2 Limited

Canterbury Rugby Foothall Union (Ine)
(lear:Communications Limited
(oca-Cola Aunalil Limited

Counties Manulkau Rugby Footbal Unien (Inc)
East Coast Rugby Football Union (In¢)
Andy Haden {player representative)
Hawke’s Bay Rugby Football Unicn (Inc)
Norm Hewitt (player)

David Howman (playcr representative}
David Jones (playet rcprescntalive)
Dominion Breweries Limiled

Ford New Zealand Limited

Lion Nathban Limited

Lotteries Comrission

Marlboroagh Rugby Football Union (Inc)
Mitsubishi Motors New Zealand Limited
Mobil Oil New Zealand Limited

Nelson Bays Rugby Football Union (Inc)
Nike:{(NZ) Limiled

North Harbour Rugby Football Union (Ine)
NZ Rugby Football League (Inc)

Otago Rugby Football Union (Inc)
Pepsi-Cola Bottlers Limited

Rugby Union Playcrs Association (Inc)
Saatchi & Saalchi Advertising Limited
Shell New Zealand Limited

Sky Network Television Limited

South Canterbury Rughy Football Union (Jnc)
Southland Rughy Foolball Union (Ine)
Taranaki Rughy Yootball Union (Inc)
Telecom New Zealand Limited

Televiston New Zeatand Limited

Thanes Valley Rughy Football Union {Inc}
‘Toyola New Zealand Limited
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TV3 Network Scrvices Limited

Waikato Rugby l'ociball Union (Inc)
Wairarapa Bush Rugby Foothall Union {Inc)
Wanganui Rughy Foothall Union (Ine)
Wellington Rughy Football Union {Inc)







