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Glossary

App

A type of software that allows you to perform specific tasks.
Applications for desktop or laptop computers are sometimes called
desktop applications, while those for mobile devices are called mobile

apps.

Banner or display

Advertisements that are embedded into a webpage and which

advertising typically occupy the top and sides of the webpage, or within articles
and pages.

Cpi or cpm ‘Cost per impression’ (cpi) or ‘cost per thousand impressions’ (cpm),
which refers to the cost of advertising where advertisers pay each
time an ad is displayed.

Datawall A requirement to submit and register information to access news

content, or news content above a specified amount.

Digital and online

These terms are used interchangeably to refer to any content
(including news), advertisement, advertising inventory, or platform
(ie, website or app) that relates to the internet.

Homepage
takeovers

Advertisements displayed for a day on a publisher homepage. Often
used for branding campaigns.

Mobile interstitials

Full-screen advertisements that appear before a webpage is first
loaded on a mobile phone browser or application. These
advertisements must be dismissed by the reader before the webpage
or application can be used.

Native
advertisements

Content that is created for the paid promotion of a brand but which
does not have the usual format of an advertisement. These are
sometimes referred to as advertorials.

NZME News Service

NZME’s news sharing service with NZME’s daily, Sunday and
community newspapers and online websites and independent
publishers.

News Works

The trading name of the New Zealand Press Association Limited’s
(NZPA) commercial entity. News Works advocates and promotes the
brands of Newspaper Publishers’ Association members (amongst
other functions).
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NPA Newspaper Publishers’ Association. The NPA’s members are Fairfax,
Allied Press, The Gisborne Herald, Ashburton Guardian, The
Greymouth Star, Westport News, The Whakatane Beacon and Wairoa
Star.

Paywall A system that prevents internet users from accessing at least some of

a website’s content without payment.

Programmatic
advertising

The use of software to purchase digital advertising, rather than buying
ads from salespeople.

Reach

The total number of different people or households exposed, at least
once, to a media platform during a given period.

Search advertising

A method of placing online advertisements on web pages that shows
results from search engine queries.

Search engine

A software system that is designed to search for information on the
internet.

Syndicated content

Content that is not self-generated by the publisher, user generated or
generated by freelance writers, but is collected from a range of other
news, information and entertainment organisations and is made
available in the publisher’s own print or online publication.
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Executive Summary

X1.

X2.

X3.

X4.

X5.

On 27 May 2016 Fairfax and NZME (the Applicants) sought clearance or
authorisation to merge their respective New Zealand operations. The merger would
bring New Zealand’s two largest newspaper networks and two largest online news
sites under common ownership.

On 8 November 2016 the Commission issued a Draft Determination signalling our
preliminary view that the proposed merger would be likely to substantially lessen
competition in advertising and reader markets, and that the merger should not
therefore be cleared. We also indicated that there was not likely to be sufficient
benefit from the merger such that we should authorise the acquisition, taking into
account the likely detriments to the public that we identified.

Following the release of the Draft Determination, we sought and considered the
opinions of the Applicants, experts and the public, including at a public conference
convened to hear submissions (6 and 7 December 2016). Following the Conference,
further submissions and evidence were received and considered.

Having now completed our assessment of the evidence, our final views are in most
respects unchanged from the Draft Determination. We are not satisfied that a
substantial lessening of competition is unlikely, nor that there is likely to be such a
benefit to the public that authorisation should be granted.

Our final decision is to decline clearance and authorisation.

Media market challenges

X6.

X7.

X8.

X9.

2875553

The Commission accepts that the Applicants each operate news media businesses in
a challenging and rapidly changing commercial environment. Consumers are
increasingly embracing the ‘new media’ methods of accessing news, whether by
direct access to the Applicants’ respective websites (nzherald.co.nz and stuff.co.nz)
and mobile apps, or via social media channels such as Facebook.

NZME and Fairfax have both responded to these changes by adopting a ‘digital first’,
multi-media strategy, where they publish all their news content online free to
readers as it is produced. A selection of that content is then placed in daily print
newspaper editions that consumers pay a monthly subscription or individual cover
price to read.

News media markets are two-sided markets. Their commercial model depends
broadly on attracting readers so as to sell advertising and also involves charging
readers for some publications. The interdependence of these reader and advertiser
markets is important. As readership diminishes, the business-case for advertisers
weakens and advertisers may look elsewhere for marketing opportunities.

Advertising revenue is necessary for the production of news as content sales are not
generally adequate to cover production costs. This poses a particular challenge
online, where Facebook and Google account for the majority of digital advertising



X10.

X11.

X12.

X13.

X14.

X15.

X16.

2875553

8

revenue and news media providers struggle to generate substantial revenue directly
from readers. The rise in news consumption through mobile devices, notably smart
phones, has posed an additional challenge for news producers due to the decreased
ability to generate advertising revenue through that channel compared with
traditional print publications.

It is important to note that the changing commercial environment NZME and Fairfax
face is not due to a reduced demand for their core product. New Zealanders are
strong consumers of news. Usage data suggests that, on average each month, 2.4
million New Zealanders visit nzherald.co.nz and stuff.co.nz, spending over 5 million
hours on these websites. In print, NZME and Fairfax have a combined daily
newspaper circulation of over 370,000 — equivalent to nearly a quarter of all
households.

However, the Applicants, like all news media, are in a transition phase. The growth in
digital revenues is currently not replacing falling print revenues and they are seeking
to transition to a more sustainable business model.

Discussion of these commercial environments and imperatives occupied a great deal
of submission and evidence. Our decision reflects that we have focused on the
choices that readers and advertisers have, and how their choices impact on the
commercial prospects of the Applicants.

NZME and Fairfax submitted in their original application that without the merger
they would continue to operate as separate entities in the short term. This would
inevitably lead to the rationalisation or closure of some uneconomic print
publications. By merging, they said they would be better able to continue to invest in
journalism and content while adapting their business to the changing environment.

On 25 November 2016, following the Draft Determination and before the
Conference, the Applicants presented the Commission with a significantly altered
prediction as to the likely future for each of their businesses without the merger. The
details of this submission are confidential,

[ ]. In this
decision we reject that these are likely scenarios without the merger.

We accept that news media markets are not static and that therefore the status quo
is an unlikely assumption for the future without the merger. In our view, both
Applicants are likely to be increasingly focused on developing their online news
businesses and their print products are likely to continue to diminish in number and
comprehensiveness over time.

However, in such uncertain and rapidly changing markets, we are not satisfied that
we should assume that [ ].

[ ]. In an article published on 23 March 2017 on the
future of the news media industry NZME Managing Editor Shayne Currie said:



X17.

9

We are seeing growth in our print readership and you’re seeing examples overseas
where subscriptions are increasing in both print and digital because people are
hankering for that quality content. If we can keep producing quality, relevant
journalism, then | see our print products going well into the future.

The rate and rapidity of retrenchment of print change is uncertain, but we consider
that each business will continue to offer some combination of online and print
products over the five year assessment period for this authorisation.

Merger would remove closest competitor

X18.

X19.

X20.

2875553

In our Draft Determination we considered that the proposed merger would be likely
to substantially lessen competition by increasing prices and/or decreasing quality for
readers and/or advertisers in the following markets:

X18.1 premium digital advertising;
X18.2 the provision of online national news;
X18.3 Sunday newspapers; and
X18.4 community newspapers in:

X18.4.1 Whangarei;

X18.4.2 Hamilton;

X18.4.3 Rotorua;

X18.4.4 Taupo;

X18.4.5 Napier;

X18.4.6 Hastings;

X18.4.7 Stratford;

X18.4.8 Palmerston North;

X18.4.9 Horowhenua; and

X18.4.10 Kapiti.

Of those markets identified, our final views remain unchanged with the exception
that the concerns we held about the premium digital advertising market have been
resolved.

In assessing the effects of the merger on the above markets, we focused on the
closeness of competition between NZME and Fairfax in both advertising and New
Zealand news content production. We consider that competition would be removed
in relevant markets where NZME and Fairfax currently compete for advertisers and



X21.

X22.

X23.

X24.

X25.

X26.

X27.
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readers. Our view is that this would be likely to lead to price increases and/or
reductions in quality.

In terms of advertising markets, the evidence we received indicates that advertisers
currently negotiate between NZME and Fairfax in deciding which Sunday newspapers
to advertise in. The Herald on Sunday and Sunday Star-Times are direct competitors
in the North Island and both attract advertisers targeting a leisure and lifestyle
focused audience. The closest print alternatives that may offer a similar audience are
not as effective substitutes because they have different publication dates, format
and frequency.

Similarly, we found that where NZME and Fairfax community newspapers overlap
advertisers will negotiate between them to get the best price. We do not consider
that services such as Facebook, flyers or radio are suitable alternatives for local
advertisers. The evidence we received shows that NZME earns

[ ]. Removing this competition would likely lead to
advertising price increases.

We also considered that there was a real chance that the merged entity would
increase subscription and cover prices for Sunday newspapers and introduce a
paywall for online news that would be more comprehensive and/or more highly
priced than in a competitive market.

We further focused on the potential for the proposed merger to reduce the quality
of news produced in online news and print markets. News quality incorporates
factors such as the variety and volume of news covered, the choices about what
content is produced and the breadth, accuracy and timeliness of coverage.

The Applicants submitted that quality would be enhanced under the merger by
reducing duplication of editorial staff and allowing them to invest in better
journalistic content, training and investigative resources. They also stated that the
two-sided nature of the market meant that the merged entity would have no
incentive to reduce the quality of the news content it produced as that would lead to
reduced readership and a corresponding drop in advertising revenue. The Applicants
suggested their internal code of ethics, editorial independence in newsrooms, and
the Press Council would also provide safeguards to ensure quality was maintained.

However, we consider that competition between NZME and Fairfax leads them to
produce higher quality content than would exist with the merger. Competition
incentivises investment in editorial resources, motivates journalists and editors in
their day-to-day work, and ensures diversity of editorial approaches. Competition
also leads to greater investment and innovation in the way that content is presented
to readers.

Fairfax and NZME compete to be the first to unearth and break news. When they
have been beaten to a scoop each works quickly to catch up and look for new angles.
Under the proposed merger this rivalry and the benefits it delivers is likely to be



X28.

X29.

X30.

X31.
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removed. In our view this would negatively impact the quality of news and breadth
of coverage produced.

We consider that the cost savings of the merger, including reductions in editorial and
journalistic staffing, would likely have the effect of reducing the range, volume and
variety of New Zealand news produced. There is also likely to be a greater
concentration of editorial opinions as to what topics to cover and what angle or
perspective to take.

We are not satisfied that the two-sided nature of the market nor existing internal
safeguards would be sufficient to constrain the merged entity. We do not consider
that TVNZ, MediaWorks, Radio New Zealand or any other news providers could
expand their online offerings to the extent that they could provide sufficient
competition to replace that lost by the merger. In our view, there is a real chance
that the merged entity could undertake price increases or quality-reducing cost
reductions without putting a significant amount of advertising revenue at risk.

We considered extensive submissions and evidence as to the competitive constraint
presented by social media, blogs and other sources of information and access to
news. We treat these as a constraint, but as a significantly lesser constraint than the
merging parties are to each other. We remain of the view that social media
platforms produce relatively little original New Zealand news content and do not
represent a significant constraint on the Applicants’ online news offering.

Overall, we consider the proposed merger would be likely to remove the closest
competitor of each Applicant, and that this would be likely to lead to price increases
or reductions in quality. We are therefore not satisfied that clearance should be
given.

Benefits of the merger

X32.

X33.

X34.
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Alternatively, the Applicants submitted that if the Commission declined clearance,
then it should authorise the merger as it would result in significant public benefits to
New Zealand.

In assessing the public benefit, we balance the negative effects of the proposed
merger against any gain to the New Zealand public that would result from the
merger. We are required to consider quantifiable and unquantifiable benefits and
detriments, and to exercise our judgement as to whether we are satisfied on the
evidence that a merger results in such a benefit to the public that it should be
permitted.

We have assessed the benefits and detriments over a five year period. Even though
we agree that print is retrenching, we consider that NZME and Fairfax will continue
to operate their print and digital businesses over this period. However, given that the
rate of print retrenchment is uncertain, we assessed two different scenarios in our
authorisation assessment. Our approach is intended to take into account the
benefits and detriments that are likely to occur as a result of the merger.



X35.

X36.
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The Applicants satisfied us that the quantifiable net public benefit of the proposed
merger would be potentially significant — we calculate this could also be anywhere
between $40 million to around $200 million over five years. The benefits include
savings related to corporate overhead costs, such as marketing, IT, premises and
management costs and editorial and operational cost savings.

We considered unquantifiable benefits that could arise from the merger over five
years if the merger prolonged the longevity of various print publications and the
overall level of editorial resourcing. However, we note that the merged entity would
face the same trend of declining print revenues as the Applicants, so a large
proportion of this benefit may be relatively transitory.

Detriments of the merger — loss of plurality and quality

X37.

X38.

X39.

X40.

X41.

2875553

The fundamental detriment we described in the Draft Determination —and again
here — concerns the likely loss of media plurality. Plurality ensures that there is a
diversity of viewpoints available and consumed across and within media enterprises.
Plurality helps safeguard against concentrating influence over public opinion and the
political agenda. A loss of plurality cannot be quantified in a mathematical sense.

In response to our Draft Determination, the Applicants submitted that the
Commission could not consider plurality as a detriment as the “relevant detriments
are limited to the economic detriments from harm to the competitive process, in the
markets in which any lessening of competition is likely.” They further submitted that
Parliament expressly removed plurality as a relevant consideration when it repealed
the Commerce Act 1975. Therefore, plurality was a policy goal outside the
contemplation of the Act.

We address these submissions in greater detail in the legal framework section of this
decision. However, we reject the notion that there is a category of negative
consequences of a proposed merger that we are required to ignore. This approach
could lead to a situation where we would be obliged to authorise a merger that in
our assessment is not in the public interest. However the negative consequences are
described (ie, as disbenefits or detriments), it is clear from previous legal cases and
common sense that we can and should take all the consequences of the merger —
positive and negative — into account.

Plurality considerations are particularly important in New Zealand given that current
concentration levels of media ownership are already high by international standards.
This merger would consolidate the two largest news media providers in New
Zealand, in an already concentrated market.

The merged entity would have direct control of the largest network of journalists in
the country, employing more editorial staff than the next three largest mainstream
media organisations combined. Its news media business would include nearly 90% of
the daily newspaper circulation in New Zealand and an overwhelming majority of
traffic to online sources of New Zealand news. Including its radio network, the
merged entity would have a monthly reach of 3.7 million New Zealanders.
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In New Zealand there are no media ownership restrictions or other mandatory
journalistic regulations that would be effective enough, in our view, to materially
constrain the merged entity. Public news broadcasting in New Zealand is unlikely to
make up for the loss of plurality from the merger.

We are satisfied that the merger would be likely to reduce ‘external plurality’ —
plurality between organisations — through concentrating media ownership and
influence to an unprecedented extent for a well-established modern liberal
democracy of which we are aware.

NZME and Fairfax currently exert meaningful editorial influence over New Zealand’s
news agenda. They compete to identify coverage-worthy news events, locate new
sources of information, develop new angles on stories and create new methods of
communicating with their readership. A reduction in the vigour of that competition —
where two leading news firms become one — may result in editorial or ownership
choices as to content, resourcing or coverage that result in important events not
being covered, or covered less comprehensively than without the merger.

Given the importance of the news media to a well-functioning democratic society,
we consider that any adverse effects from reduced plurality have the potential to be
substantial. The large audience reach that the Applicants have would provide the
merged entity with the scope to control a large share of the news consumed by a
majority of New Zealanders. In our view, this level of influence over the news and
political agenda by a single firm creates a real risk of harm to New Zealand’s
democracy and to the New Zealand public, including both those who read the
Applicants’ news content and those who do not.

The Applicants submitted that with the merger the likely ‘internal plurality’ —
diversity of voices within a media company — would be sufficient to outweigh any
likely reduction in external plurality. They noted that editorial independence and
journalistic ethics provide protection against any reduction in the range of internal
and external views they publish.

We accept that NZME and Fairfax currently provide a range of views across their
online and print publications for at least some stories. However, we are not satisfied
there is a real chance that internal plurality will be preserved or increased,
particularly in the face of planned cost reductions. The extent of internal plurality is
discretionary on the part of the media owner and we do not regard statements that
internal plurality will be maintained as a sufficient safeguard on the future editorial
decisions of the merged entity.

We also consider that the proposed merger would be likely to cause a loss of quality.
This loss is also unquantifiable. However, the Commission considers that there would
be a reduction in quality in reader markets due to a loss in competition. While we
were conscious not to double count plurality and quality detriments in reaching our
decision, our view is that quality detriments from the merger would be significant, in
particular for consumers of online New Zealand news.
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Balancing benefits and detriments

X49.

X50.

X51.

The Commission is not mathematically able to weigh a quantified net benefit against
unquantified quality and plurality impacts. In our view, the case-law is clear that we
must not prefer or favour the assessment of quantified effects over unquantified
effects. The judgment that we must exercise is not so narrow as to exclude
consideration of the likely effect on the New Zealand public of this level of reduction
in media plurality.

As part of this balancing exercise, we considered what the benefits and detriments of
the merger would be in the event that print retrenched even faster without the
merger. However, even if this were to happen, we still consider that the loss of
quality and plurality to New Zealanders would be significant. We consider that any
further decline in print would also be matched by the increased importance of online
news.

Therefore, we do not consider that the highest potential net quantified benefit of
around $200 million over five years, or any potential increased longevity of some
print publications, would be sufficient such that in our overall assessment the New
Zealand public would benefit from this merger. Whether or not some larger net
benefit would cause us to reach a different conclusion is not a matter that we are
required to decide, but in our assessment this conclusion was not finely balanced.
We decline to grant authorisation.

Structure of this Determination

X52.

2875553

This report is divided into six sections:
X52.1 Section 1 outlines the Commission’s Determination and investigation;

X52.2 Section 2 outlines the key parties to this merger, the current state of the
media industry, the Applicants’ rationale for the merger, the legal
framework for the Commission’s assessment, the with and without the
merger scenarios and the relevant markets;

X52.3 Section 3 defines the relevant markets on the advertising side, and considers
whether the proposed merger would be likely to result in a substantial
lessening of competition in those advertising markets;

X52.4 Section 4 defines the relevant markets on the reader side and considers
whether the proposed merger would be likely to result in a substantial
lessening of competition in those reader markets;

X52.5 Section 5 considers the potential vertical and competition effects arising out
of the proposed merger; and

X52.6 Section 6 assesses and balances the benefits and detriments that are
expected to result from the proposed merger.
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Section 1: The Commission’s Determination

The proposed merger

1.

On 27 May 2016 the Commission registered an application from Wilson & Horton
Limited (trading as NZME) and Fairfax New Zealand Limited (Fairfax) and their
ultimate parent companies, APN News & Media Limited and Fairfax Media Limited
(Fairfax Media), seeking approval to merge under section 67 of the Commerce Act
1986 (the Act) (the application). The Applicants seek clearance or, in the alternative,
authorisation to merge the New Zealand operations of NZME and Fairfax.

On 24 June 2016 Wilson & Horton Limited changed its name to NZME Limited as a
result of its de-merger from APN News & Media Limited. NZME listed on the NZX on
27 June 2016.

NZME and Fairfax seek approval from the Commission to merge their New Zealand
operations.

3.1 NZME proposes to acquire all of the shares in Fairfax.

3.2 In exchange, NZME will pay NZS55 million in cash and issue shares equal to
a 41% shareholding in NZME to Fairfax Corporation Pty Ltd (a wholly owned
Australian subsidiary of Fairfax Media Limited).! Fairfax Corporation Pty Ltd
will nominate two directors to the Board of NZME on completion of the
merger.

Determination

4.

On 8 November 2016 the Commission published a Draft Determination? outlining the
Commission’s preliminary view that it was not satisfied that the merger will not
have, or would not be likely to have, the effect of substantially lessening
competition. The Commission was also not satisfied that the proposed merger will
result, or will be likely to result, in such a benefit to the public that it should be
permitted.

After publishing its Draft Determination, the Commission then held a public
Conference on 6 and 7 December 2016, received further submissions and evidence
from the Applicants and interested parties, and tested its own preliminary thinking.

Having assessed all the evidence before it, the Commission considers that it is not
satisfied that the proposed merger will not have, or would not be likely to have, the
effect of substantially lessening competition in a market. The Commission is also not
satisfied that the proposed merger will result, or will be likely to result in such a
benefit to the public that it should be permitted.

Pre and post-completion adjustments could result in a greater or lower amount of cash or shares being

paid to Fairfax. https://www.nzx.com/companies/NZM/announcements/288557

http://www.comcom.govt.nz/business-competition/mergers-and-acquisitions/authorisations/merger-

authorisation-register/detail/940

2875553
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7. Therefore, the Commission declines to give clearance or to grant authorisation for
the merger under section 67(3)(c) of the Commerce Act 1986.

The Commission’s investigation

8. In reaching this Determination, the Commission has obtained, tested and weighed
information from a wide range of sources. The Commission has, amongst other
actions:

8.1 reviewed the information and analysis in the application, including the
economic reports submitted by the Applicants’ economic experts NERA, the
indicative synergies analysis provided by the Applicants’ accounting experts
PwC and the subsequent report submitted by the Applicants from Professor
Randal C. Picker;

8.2 posted a public version of the application on the Commission website;

8.3 sought further information and clarification from NZME and Fairfax on a
range of subjects;

8.4 interviewed NZME, Fairfax and other interested parties;

8.5 considered submissions and data from NZME and Fairfax, academics,
journalists and other interested parties, including economic evidence from
Covec on behalf of Television New Zealand (TVNZ);

8.6 made relevant documents and information available to the Applicants,
where necessary under expert and counsel only confidentiality
undertakings;

8.7 engaged BDO Wellington to assist in reviewing the Applicants’ claimed
benefits and reports from the Applicants’ accounting experts PwC;

8.8 engaged Dr David Levy® at the Reuters Institute for the Study of Journalism
at the University of Oxford and Mr Robin Foster* of Communications
Chambers to assist in advising on potential reductions in the quality of news
content or in media plurality from the proposed merger;

8.9 published a Draft Determination on 8 November 2016 outlining the
Commission’s preliminary view;

8.10 sought and received submissions and cross-submissions on the Draft
Determination, including further economic and expert reports submitted on
behalf of the Applicants from NERA, PwC and Professor Picker;

8.11 held a public conference on 6 and 7 December 2016; and

http://reutersinstitute.politics.ox.ac.uk/people/dr-david-levy-director
http://www.commcham.com/our-members/
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8.12 sought, received and considered post-conference submissions on matters
raised at the Conference, and met with and received new information from
other interested parties and the Applicants, including further economic
evidence and reports from NERA and PwC.
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Section 2: Key parties and competition issues

The merging parties

NZME
9.

10.

NZME is a New Zealand media and entertainment business that offers radio
broadcasting (Newstalk ZB, ZM, Radio Hauraki, etc), print publications (The New
Zealand Herald, Herald on Sunday, Weekend Herald, etc), digital publications (such as
www.nzherald.co.nz) and e-commerce services (such as www.grabone.co.nz).> NZME
also has an ownership interest in the:®

9.1 [ I;
9.2 The Beacon Printing & Publishing Company Ltd (21%); and
9.3 The Wairoa Star Ltd (40.41%).
A summary of NZME’s publications and brands is outlined below.’
10.1 six daily papers in the North Island;
10.2 two paid weekly papers;
10.3 11 online versions of newspaper websites;
10.4 two life and style websites;
10.5 10 radio station websites;
10.6 16 other websites;8
10.7 six magazines;
10.8 nine radio stations;
10.9 23 community publications:
10.9.1 two in Northland;
10.9.2 two in Coromandel;

10.9.3  three in regional Waikato;

Application from NZME Limited and Fairfax New Zealand Limited, and their ultimate parent companies,

APN News & Media Limited and Fairfax Media Limited seeking clearance or authorisation to merge their
New Zealand operations (registered 27 May 2016) (Application) at [2.8].

Application at [2.9].
A full list can be found at Appendix One of the Application.
For example, WatchMe (www.watchme.co.nz) (NZME’s Video On Demand platform) and GrabOne

(www.grabone.co.nz).
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10.9.4  sixin Bay of Plenty/Rotorua;

10.9.5 one in Taranaki;
10.9.6  four in Hawke’s Bay;
10.9.7 one in Manawatu;
10.9.8  one in Wanganui; and

10.9.9  three in Wellington.

11. Fairfax is the New Zealand subsidiary of Fairfax Media Limited, which is a media
company operating in New Zealand and Australia.

12. In New Zealand Fairfax has a variety of print publications, websites, tablet and
smartphone apps. Its mastheads include The Dominion Post, The Press and The
Sunday Star-Times. Fairfax’s primary online offering is stuff.co.nz.’

13. Amongst other companies, Fairfax also owns:*°

13.1

13.2

50% of Times Newspapers Limited; the publisher of the Howick and
Pakuranga Times and Botany and Ormiston Times;

70% of Neighbourly Limited (www.neighbourly.co.nz). Neighbourly is a
private neighbourhood website that allows neighbours to talk and share
online.

14. A summary of Fairfax’s publications and brands is outlined below."

14.1

14.2

14.3

14.4

14.5

nine daily papers —four in the North Island and five in the South Island;
three paid weekly papers;

seven websites;

10 magazines;

62 community publications:

14.5.1  three in Northland;

14.5.2 13 in Auckland (including Waiheke);

14.5.3 nine in Waikato;

9
10
11

2875553

Application at [2.3]-[2.4].
Application at [2.5].
A full list can be found at Appendix Two of the Application.
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14.5.4 one in Rotorua;

14.5.5 two in Taranaki;
14.5.6  two in Hawke’s Bay;
14.5.7  four in Manawatu;
14.5.8  seven in Wellington;
14.59 two in Nelson;
14.5.10 seven in Marlborough;
14.5.11 six in Canterbury;
14.5.12 three in Otago; and
14.5.13 three in Southland.

KPEX Limited (KPEX)

15. NZME and Fairfax are joint venture owners, alongside TVNZ and MediaWorks, in
KPEX Limited."? KPEX operates as an ad exchange to sell remnant digital advertising
inventory across qualifying publishers' online and mobile websites. Each of the joint
venture parties holds a 25% share in KPEX.

Other industry participants

16. The Applicants list a number of parties which they regard as competitors in appendix
eight of the application. The appendix lists weekly and regional print publications,
magazines and online and digital publications. We set out a summary of some of the
main competitors below.

Television New Zealand (TVNZ)

17. TVNZ is New Zealand’s largest free-to-view video content provider. TVNZ is owned by
the Crown but it is not a public broadcaster. TVNZ operates as a self-funded,
commercial entity by virtue of the Television New Zealand Act 2003. Its predominant
source of revenue is from advertising.™

18. TVNZ has two main broadcasting channels, TVNZ 1 and TVNZ 2, as well its Duke
channel and its TVNZ OnDemand and 1 News Now online channels.**
MediaWorks Holdings Limited (MediaWorks)

19. MediaWorks TV, Radio and Digital (MediaWorks) is New Zealand’s largest cross-
platform media company.”

2 Abbreviation of Kiwi Premium Advertising Exchange.

Submission from TVNZ to the Commerce Commission (14 September 2016) at [1.1].
Submission from TVNZ to the Commerce Commission (14 September 2016) at [1.1].

13
14
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20. MediaWorks TV operates two free-to-air channels, ThreeNow and Edge TV and is a
joint venture owner of free-to-air channel Bravo.

21. MediaWorks Radio operates nine commercial radio stations and its entertainment
and news brands include Newshub, The Rock, More FM, The Edge, Mai FM, George
FM and RadioLIVE.

Radio New Zealand (RNZ)

22. RNZ is a Crown entity established under the Radio New Zealand Act 1995. RNZ
provides listeners with independent radio programmes in accordance with the RNZ
Charter.

23. RNZ broadcasts over three nationwide networks: Radio New Zealand National, Radio
New Zealand Concert and the AM network which relays Parliamentary
proceedings.16

Allied Press Limited (Allied Press)

24, Allied Press is a privately-owned Dunedin-based media company. It has interests in
daily and community newspapers, a regional television station, internet websites and
commercial printing operations.17

25. Allied Press publishes Otago Daily Times. Allied Press also holds a majority interest in
Greymouth Evening Star and has a range of community and farming newspapers in
the South Island.™®

Industry background

26. We set out below some of the key changes in technology and consumer demand that
are taking place in print and online news markets.

27. This background provides the context for our subsequent assessment of the
competitive effects and the benefits and detriments associated with the proposed
merger.

Print is declining

28. The media industry has been subject to significant change over the last five years,
due to changes in technology and consumer demand. Print revenue and readership
has been in decline, as has advertising revenue. In its Global Entertainment and
Media Outlook survey 2016-2020, PwC suggested that newspaper circulation is on
track to fall by almost 50% in the decade to 2020."

> Submission from MediaWorks to the Commerce Commission (30 September 2016) at [1.2].

http://www.radionz.co.nz/about

Submission from Allied Press to the Commerce Commission (1 July 2016) at [3].
Ibid at [4]-[5].

PwC “Global Entertainment and Media Outlook 2016-2020".

16
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18
19
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The Applicants submitted that the initial disruption to newspaper publishers’
revenue began a decade ago with the decline in classified revenue,” and has now
spread to all aspects of print media revenue — both circulation/subscription revenue
and display advertising revenue.?!

The move to online consumption of news and information

30.

31.

32.

33.

34.

Traditional media models in the form of print newspapers are facing increasing
challenges from other modes of delivery. In contrast to the print media industry,
digital media has been growing, with many consumers switching their news
consumption from print to digital media, or supplementing their print news
consumption with online news.

NZME experienced digital revenue growth of 24% in FY 2016°% and, similarly, Fairfax
experienced 21% growth in digital revenues for the half year to December 2016.%

The Applicants submitted that more New Zealand readers are choosing to read their
news online on desktops, tablets and smartphones, and, in particular, via social
media platforms.?* Consequently, advertisers are also choosing different media
platforms to target potential customers.

The online platforms through which readers can access content created (or
syndicated) by the Applicants are:*

33.1 their stuff.co.nz and nzherald.co.nz websites;

33.2 social media platforms, eg, Facebook (including Instagram and Whatsapp),
Twitter, YouTube;

33.3 search engines, eg, Google and Yahoo; and
334 apps on smartphones and tablets.

The Applicants submitted that the above global trends are leading to consolidation
and rationalisation of publishing businesses®® and that “... at some point in the future
it is likely that some newspapers will no longer be printed every day and there may

come a time where certain publications are only available online”.”’

20
21

Application at [6.5].
Application at [6.8]; NZME/Fairfax “Factual Submission on the Draft Determination” (25 November 2016)

at [14], [52]-[53], [101]-[106]; Canadian Public Policy Forum, “The Shattered Mirror: News, Democracy
and Trust in the Digital Age” (January 2017) — submitted by the Applicants on 27 February 2017.

22

See New Zealand Herald “NZME reports stable earnings, profit up slightly” (24 February 2017), at

http://www.nzherald.co.nz/business/news/article.cfm?c _id=3&objectid=11806656.

23
24

See Fairfax Media “Fairfax Media Limited 2017 Half-year results announcement” (22 February 2017).
Application at [6.8]; NZME/Fairfax “Factual Submission on the Draft Determination” (25 November 2016)

at [11(e)], [66], [142], [147]-[165]; NZME/Fairfax letter to the Commission (27 February 2017) at [31].

25
26
27
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Application at [6.43].
Application at [6.17].
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Digital-first strategies

35.

To cater to the change in reader demand, the Applicants have each reconfigured
their businesses. The Applicants now produce content for their online channel first, a
‘digital-first’ strategy, with an increasing focus on video and audio in addition to
written content.?® This means that the Applicants prioritise the creation of digital
editorial content instead of traditional daily newspaper formats. This content is then
uploaded to the Applicants’ respective websites and social media accounts
continuously throughout the day. Select content is then converted to a print format
for inclusion in the NZME and Fairfax print publications.29

The Applicants’ rationale for the proposed merger

36.

37.

38.

39.

The Applicants view the proposed merger as a response to this changing media
Iandscape.g0 The Applicants pointed to declining print readership and revenue, as
well as intensifying competition for online news (and information) with the growth of
social media and New Zealand’s high internet penetration.g1 32

Against this backdrop, the Applicants submitted that the proposed merger would
allow them to continue to invest in journalism and content, but at the same time
adapt their businesses to provide advertising customers with a “more targeted,

lower cost, data rich, higher return on investment advertising offering”.*

In summary, the Applicants submitted in their Application that the Commission
should clear the proposed merger because:**

38.1 the merged entity would be able to provide advertisers with a better
product at a competitive price point;

38.2 there would be no material change to constraints on newspaper
subscription prices as a result of the merger;

38.3 the merger would improve the quality of news and information content
produced; and

38.4 the merger would create a strong print-invested entity.

In the alternative, the Applicants submitted that the Commission should authorise
the merger. They submitted that the proposed merger would result in substantial
public benefits to New Zealand, in the form of §[ ] annual cost
synergies as well as providing advertisers with an enhanced advertising alternative,

28
29
30
31
32

Application at [6.46]; Commerce Commission Conference (6 December 2016) transcript at pages 16-18.
Application at [9.3].
Application at [1.2].
Application at [1.2].
The Applicants define news and information in their application to include local and regional news, life

and style, sport, and entertainment content. The Commission’s analysis refers to “news”.

33
34

2875553

Application at [1.6].
Application [1.12].
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an increase in journalistic quality, and enhanced content plurality.> The Applicants
submitted that there would be limited detriments arising from the proposed merger.

40. The Commission tested these claimed benefits as part of its investigation. The
Commission also considered likely detriments that could arise as the result of the
proposed merger.

Legal framework

41. Any person who proposes to acquire assets of a business or shares and who
considers that the acquisition may breach section 47 of the Act can make an
application for clearance or authorisation under section 67 of the Act. As outlined
above, NZME and Fairfax have sought clearance or, in the alternative, authorisation
for their proposed merger. Section 67 provides (relevantly):

67 Commission may grant authorisations for business acquisitions

(3) Within 60 working days after the date of registration of the notice, or such longer
period as the Commission and the person who gave the notice agree, the
Commission shall

(a) if it is satisfied that the acquisition will not have, or would not be likely to
have, the effect of substantially lessening competition in a market, by
notice in writing to the person by or on whose behalf the notice was given,
give a clearance for the acquisition; or

(b) if it is satisfied that the acquisition will result, or will be likely to result, in
such a benefit to the public that it should be permitted, by notice in writing
to the person by or on whose behalf the notice was given, grant an
authorisation for the acquisition; or

(c) if it is not satisfied as to the matters referred to in paragraph (a) or
paragraph (b), by notice in writing to the person by or on whose behalf the
notice was given, decline to give a clearance or grant an authorisation for
the acquisition.

42. The burden of proof lies with the Applicants to satisfy the Commission on the
balance of probabilities that the merger is not likely to substantially lessen
competitiong6 or, if it is likely to do so, that the likely public benefit is such that the
Commission should authorise it under section 67(3)(b) of the Act.

43, If the Commission is not satisfied that the acquisition will result, or will be likely to
result, in such a benefit to the public that it should be permitted, or the Commission
is in doubt as to whether the acquisition will create a public benefit, it must decline
an authorisation under section 67(3)(c).

35

Application at [20.20].
Commerce Commission v Southern Cross Medical Care Society (2001) 10 TCLR 269 (CA) at [7].

36
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The source of doubt is irrelevant. There is no significant difference between
uncertainty associated with deficiencies in the evidence and uncertainty associated
with the impracticality of predicting future events — in either case, the Commission
must decline the application.?’

Section 67(3) of the Act requires the Commission to issue a decision within 60
working days after the date of registration of the notice, or such other longer period
agreed to by the Commission and the Applicant. The Applicants agreed to an
extension of time until 3 May 2017.

As outlined above, NZME and Fairfax sought clearance or, in the alternative,
authorisation for their proposed merger. Therefore, the Act requires us to:

46.1 first, determine whether to clear the merger, ie, to decide whether we are
satisfied that the merger will not be likely to substantially lessen
competition in any market; and

46.2 second, if we do not grant clearance, determine whether to authorise the
merger, ie, to decide whether we can be satisfied that the merger will be
likely to result in such a benefit to the public that it should be permitted.a'8

Analysing the competition effects of a merger

47.

48.

49.

50.

51.

Our approach to analysing the competition effects of the proposed merger is based
on the principles set out in our Mergers and Acquisitions Guidelines,*® and is
summarised below. We call this part of our analysis the competition analysis.

As required by the Act, we assess acquisitions using the substantial lessening of
competition test.

We determine whether a merger is likely to substantially lessen competition in a
market by comparing the likely state of competition if the merger proceeds (the
scenario with the merger, often referred to as the factual), with the likely state of
competition if the merger does not proceed (the scenario without the merger, often
referred to as the counterfactual).*’

We make a pragmatic and commercial assessment of what is likely to occur in the
future with and without the merger, based on the information we obtain through
our investigation. We take into account factors including market growth and
technological changes.

A likely counterfactual is one that has a real chance of occurring. A ‘real chance’ is
something more than a possibility, but it does not need to be more likely than not

37
38
39
40

Commerce Commission v Woolworths Ltd & Ors (2008) 12 TCLR 194 (CA) at [93].

Godfrey Hirst NZ Ltd v Commerce Commission (2011) 9 NZBLC 103,396 (HC) (Godfrey Hirst 1) at [49].
Commerce Commission, Mergers and Acquisitions Guidelines, July 2013.

Woolworths (CA) above n 37 at [63].
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(have a greater than 50% chance of occurring).** Because of this, there can be more
than one likely counterfactual.

The present state of competition in a market (often referred to as the status quo)
may not be the counterfactual that we use for our competition assessment. Where
we regard it as likely that the future without the merger looks different from the
status quo (because of technological developments or some other reason), we may
identify a likely counterfactual that is different from the status quo.

A lessening of competition is generally the same as an increase in market power.*
Market power is the ability to raise price above the price that would exist in a
competitive market, or to reduce non-price factors such as quality or service below
competitive levels.

When a lessening of competition is substantial

54.

55.

56.

Only a lessening of competition that is substantial is prohibited. A lessening of
competition will be substantial if it is real, of substance, or more than nominal.*
Some courts have used the word ‘material’ to describe a lessening of competition
that is substantial.**

Consequently, there is no bright line that separates a lessening of competition that is
substantial from one that is not. What is substantial is a matter of expert judgement
and depends on the facts of each case. Ultimately, we assess whether competition
will be substantially lessened by asking whether consumers in the relevant market(s)
are likely to be adversely affected in a material way.

A lessening of competition does not need to be felt across an entire market. A
lessening of competition that adversely affects a significant section of the market
may be enough to amount to a substantial lessening of competition.** While we
commonly assess competition effects over the short term (up to two years), the
relevant timeframe for assessment depends on the circumstances. A longer
timeframe will be appropriate if, on the evidence, competition effects are likely to
arise in later years.46

When a substantial lessening of competition is likely

57.

A substantial lessening of competition is ‘likely’ if there is a real and substantial risk,
or a real chance, that it will occur. This requires that a substantial lessening of

41
42

43
44
45

Woolworths Ltd & Ors v Commerce Commission (2008) 8 NZBLC 103,128 (HC) at [111].

The High Court in Air New Zealand/Qantas Airways Limited v Commerce Commission (No 6) (2004) 11
TCLR 347 (HC) (Air NZ (No 6)) at [42] said “A comparative judgment is implied by the statutory test which
now focuses on a possible change along the spectrum of market power rather than on whether or not a
particular position on that spectrum, ie, dominance has been attained”.

Woolworths (HC) above n 41 at [127].

Ibid at [129].

Dandy Power Equipment Pty Ltd & Anor v Mercury Marine Pty Ltd (1982) 64 FLR 238, 260; 44 ALR 173,
192; ATPR 40-315, 43,888

Woolworths (HC) above n 41 at [131].
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competition is more than a possibility, but does not mean that the effect needs to be
more likely than not to occur.

58. In Commerce Commission v Woolworths, the Court of Appeal found:*’

... [W]hat constitutes a substantial lessening of competition must in the end be a
matter of judgment, although we accept, of course, that such a judgment must be
informed by as much practical evidence as possible.

59. Not all evidence of past or present conduct or events provides a reliable predictor of
future likely impact.”® In addition, there may be insufficient evidence to justify a
conclusion that there is no likelihood of a substantial lessening of competition in any
particular case.* We will sometimes have before us conflicting evidence from
different market participants and must determine what weight to give to the
evidence of each party.*

60. The Commission must make a reasonable enquiry into an application.”* However, as
noted above the burden of proof ultimately lies with the Applicants to satisfy us on
the balance of probabilities that the proposed merger is not likely to have the effect
of substantially lessening competition.52

61. Our assessment of the competition effects of the proposed merger is set out in
sections 3, 4 and 5.

Assessing whether the merger will likely result in such a benefit to the public that it
should be permitted

62. As described above, where the Commission declines to clear a merger, an applicant
can ask the Commission to consider whether to grant an authorisation. The Act
requires the Commission to authorise a merger where it is satisfied that the merger
is likely to result in such a benefit to the public that it should be permitted.

63. In the competition assessment for a clearance application where multiple
counterfactuals are likely, the Commission usually focuses only on the counterfactual
that gives rise to the most competition concerns. In the authorisation context, in
contrast, we must take into account all likely benefits and detriments in our
balancing exercise.”® In appropriate cases, it will also be necessary to weigh-up the
relative likelihoods of the benefits and detriments.

*" Woolworths (CA) above n 37 at [191].

See, for example, the discussion of evidence in Woolworths (CA) above n 37 at [192].

See, for example, Woolworths (CA) above n 37 at [197].

Brambles New Zealand Ltd v Commerce Commission (2003) TCLR 868 (HC) at [64].

Woolworths (CA) above n 37 at [101].

Southern Cross (CA) above n 36 at [7] and Woolworths (CA) above n 37 at [97].

In order to assess the likely benefits and detriments, we agree with the Applicants’ submission that
simply looking at the “worst case” counterfactual would be insufficient if it excluded other scenarios that
had a real chance of occurring and produced different benefits and detriments. See NZME/Fairfax
“Response to Commerce Commission Counterfactual Letter” (22 March 2017). We note, however, the
High Court’s view in Godfrey Hirst NZ Ltd v Commerce Commission [2016] NZHC 2287 at [64] that “[T]he

48
49
50
51
52
53
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As set out in our Authorisation Guidelines, our usual approach is to balance the anti-
competitive effects of the proposed merger against any gain to the public of New
Zealand that would result from the proposed transaction.>® The Guidelines provide
(relevantly):

Relevant benefits and detriments

The definition of benefits and detriments

37. In our assessment we regard a public benefit as any gain to the public of New
Zealand that would result from the proposed transaction regardless of the market in
which that benefit occurs or whom in New Zealand it benefits. We take into account
any costs incurred in achieving benefits.*

38. In contrast, in assessing detriments we only consider anti-competitive detriments
that arise in the market(s)alwhere we find a lessening of competition (whether
substantial or otherwise).32

39. To illustrate the difference in our approach to benefits and detriments, if a
transaction gives rise to a lessening of competition in market A and benefits in
market A and market B, then:

39.1 the public benefit is counted across both markets A and B; and
39.2  only those detriments arising in market A are counted.
Footnote 32 further explains the usual approach to detriments and reads:>

32. Godfrey Hirst, above n 11, at [72]. Observation by Wilson J in New Zealand Bus Ltd v
Commerce Commission [2008] 3 NZLR 433 (CA) at [271]. In Godfrey Hirst while the
court endorsed this settled approach, it observed that ‘disbenefits’ or negative
benefits that arise outside the affected markets may be relevant to the public
benefit test.

In assessing public benefit, the Act directs the Commission to have regard to
efficiency considerations (section 3A) but, as noted by the Court of Appeal in Godfrey
Hirst 2,>° the requirement to consider efficiency does not displace other public
benefit matters.

In terms of the positive consequences of the proposed merger, the Applicants
claimed quantified benefits in the form of cost-savings. They also claimed
unquantified benefits in terms of an enhanced advertising alternative for advertisers,
increase in journalistic quality, and enhanced content plurality. The Applicants
submitted that the merger synergies would also extend the life of less profitable

Commission is not required to chase down every conceivable possibility, irrespective of whether it has
been considered by the applicant or identified by any other party”.

54
55

Commerce Commission, Authorisation Guidelines, July 2013 at [37]-[39].
Authorisation Guidelines above n 54 at [38].

*  Godfrey Hirst NZ Ltd v Commerce Commission [2016] NZCA 560 (CA) (Godfrey Hirst 2) at [18] and [31].
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print products, enabling greater editorial resources to be sustained to the benefit of
readers.

68. In this Determination, our assessment of these matters is set out in Section 7: Public
Benefits and Detriments.

69. There are, however, two issues that the Applicants have raised that require specific
consideration in relation to this application:

69.1 the range of negative consequences to be included in our assessment; and
69.2 the role of qualitative analysis.

Issue 1: Range of negative consequences
Context

70. The Act does not place any express constraints on the range of benefits or
detriments that we should take into account (other than the requirement to have
regard to efficiencies under section 3A). Rather, the statutory task is expressed in
broad terms. The Commission must consider whether the transaction will likely
result in “such a benefit to the public that it should be permitted” notwithstanding
that we have found that it will or may lessen competition.

71. As set out in our Authorisation Guidelines, in assessing detriments we consider anti-
competitive detriments that arise in the market(s) where we find a lessening of
competition.>’

72. The detriments that arise from a lessening of competition typically include allocative
efficiency detriments (welfare losses from increased prices/reduced quality),
productive efficiency losses (higher costs over time), and dynamic efficiency losses
(reduced incentive to innovate). In some circumstances, wealth transfers from New
Zealanders to non-New Zealanders may also give rise to a detriment to New

Zealand.”®

73. Reductions in the quality of New Zealand news content is an example of a potential
source of detriment that would fall within the identified reader and advertising
markets.

74. In a typical merger authorisation application we would weigh these “in market” anti-

competitive effects of the proposed transaction against benefits to the public.

75. However, the proposed merger of NZME and Fairfax has the potential for negative
consequences that may extend beyond the reader and advertising markets in which
competition is affected.

>’ Authorisation Guidelines, above n 54 at [38].

Ibid at [53]-[55]. The Commission’s approach was endorsed by the High Court in 2016 in Godfrey Hirst NZ
Ltd v Commerce Commission [2016] NZHC 2287 (HC) at [39].

58
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In particular, a loss in plurality might impact on New Zealand society more generally.
For example, submitters and expert media advisers identified media plurality as an
important contributor to democracy and Government accountability, and as an issue
of public importance irrespective of the type of media coverage (reporting or
opinion).

A significant reduction in plurality would affect all New Zealanders, whether they
directly consume news content or not.>® A loss in plurality may therefore have
effects that extend beyond the reader markets in which competition is affected. To
the extent we consider plurality as a negative “out of market” consequence from the
proposed merger, this gives rise to three questions:

77.1 Can negative ‘out of market’ consequences be considered in our analysis?

77.2 If so, should they appear together with the negative ‘in market’
consequences on the ‘detriments’ side of the ledger, or as ‘disbenefits’ (that
is, ‘negative benefits’) associated with the merger which are offset against
the claimed positive public benefits?

77.3 Can we assess the negative ‘in market’ and ‘out of market’ consequences of
the proposed merger together?

We discuss each question in turn.

All negative consequences should be considered

79.

80.

The Applicants refer to our Authorisation Guidelines,®® and say that any negative ‘out
of market’ consequences have no place in our assessment of whether the proposed
merger is likely to result in such a benefit to the public that it should be permitted.
The Applicants submitted that any loss in plurality:

79.1 cannot be included as detriments since “[t]he relevant detriments are
limited to the economic detriments from harm to the competitive process,
in the markets in which any lessening of competition is likely.”®*

79.2 cannot appear as a ‘negative’ entry in the benefits calculation because,
although a “wide set of benefits” can be included and the “cost of those
benefits is appropriately deducted”, a benefit “can only be a positive value

on the benefits/detriments Iedger".62

The effect of the Applicants’ approach is that there would be a category of negative
consequences of a proposed merger that we are required to ignore. For example, if a

59
60

As noted below, the evidence before us suggests that most adult New Zealanders consume news content.
Fairfax/NZME legal submission in relation to Commerce Commission’s jurisdiction to consider plurality

issues (25 November 2016) at [24]-[28].

61

Fairfax/NZME update on legal submission arising from Court of Appeal decision in Godfrey Hirst (23

December 2016) at [24(a)].

62

Fairfax/NZME legal submission in relation to Commerce Commission’s jurisdiction to consider plurality

issues on jurisdiction (25 November 2016) at [45] and Fairfax/NZME update on legal submission arising
from Court of Appeal decision in Godfrey Hirst (23 December 2016) at [11(d)].
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merger was to have an adverse impact on the environment, employment, privacy
interests, or other constituents of social welfare which fall outside of the market(s) in
which competition has been lessened or else are not efficiency related, we would be
required to ignore those factors in assessing whether there was such a public benefit
that the transaction should be permitted.

The implication of the Applicants’ approach is that we might have to authorise a
merger that in our assessment was not in the public interest. That is, if we
considered that there was a negative consequence that outweighed the positive
aspects of a proposed merger, we might still have to authorise depending on where
those negative impacts were felt.

It is difficult to discern a rationale for Parliament wanting the Commission to
consider only some of the detriments to the public of a merger and to disregard
others, and we would only adopt such an approach if compelled to do so by the
statutory language, or judicial interpretation of the Act.

In our view, the language of the Act does not compel the interpretation that some
negative consequences count for the purposes of the analysis and some do not. To
the contrary, we consider that our statutory task is to determine whether the merger
will be likely to result “in such a benefit to the public that it should be permitted”
notwithstanding that the merger has the effect or likely effect of substantially
lessening competition. Whether there is such a ‘benefit to the public’ cannot be
considered divorced from outcomes that harm the public, whether or not they are
economic or market-oriented in nature.

We also consider that a broad approach to benefits and detriments is consistent with
judicial interpretation of the Act by the Courts that have specifically considered this
issue.

The concept of a “benefit to the public” that might justify authorising an acquisition
was discussed in the Australian decision of QCMA.®* After observing that “we would
not wish to rule out of consideration any argument coming within the widest
possible conception of public benefit” and noting that this may include “anything of
value to the community generally” or “any contribution to the aims pursued by the
society”,®® the Trade Practices Tribunal went on to consider what was required by

the balancing exercise:®

This brings us to the balance that must be struck if the Tribunal is to find that “in all the
circumstances” the substantial and not-otherwise—available benefit ““justifies” the granting
of the authorisation. We accept that the statute calls upon us to adopt a balancesheet

63

Re Queensland Co-operative Milling Association Ltd, Defiance Holdings Ltd (Proposed Mergers with

Barnes Milling Ltd) (1976) (QCMA) ATPR 40-012.

64
65

Ibid at [17242].
Ibid at [17243]. In Victorian Newsagency (1994) ATPR 41-357 at 42,683 the Tribunal elaborated on the

approach to be taken to detriments as follows: “As with the assessment of benefit we give the
characterization of the ‘detriment to the public’ a wide ambit, namely, any impairment to the community
generally, any harm or damage to the aims pursued by the society including as one of its principal
elements the achievement of the goal of economic efficiency”.
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approach: we must balance the likely benefits and detriments flowing from the acquisition.
We accept that the notion of detriment falling for consideration under “all the
circumstances” is wider than the notion of anti-competitive effect. But at the same time,
given the policy of the Act and the subject-matter under consideration, the most important
of these potential detriments will normally be the anti-competitive effects.

86. The lay member in that case (Professor Maureen Brunt) subsequently described the
background to the authorisation provision in the Australian legislation as follows:®®

In the early days, when restrictive practices were so pervasive in Australia, it was unclear to
legislators how many of them might be "justifiable" ... or why. While it was thought that in
the small developing Australian economy, there might well be efficiencies that were
dependent upon scale or agreements, this was not the only consideration. It was thought to
be unwise to be doctrinaire. At the same time, it was thought to be appropriate to give
business firms the opportunity to demonstrate that their acquisitions, practices and
agreements were in society's interest. And so the Commission and Tribunal were given a
broad and open-ended criterion for authorisation. The statutory test was not couched in
terms of efficiency, or consumer welfare, but "benefit to the public."

87. We observe that determining whether an acquisition was “in society’s interests”
would seem to require taking an equally broad approach to both the positive and
negative consequences of the proposed transaction.

88. The approach to be taken under our Act was considered in Re Weddel Crown Corp

Ltd under the heading “Net benefit and detriment”:®’

It was put to the commission that the term "benefit to the public" means only the benefit
arising from the agreement and not any corresponding detriment. This might mean, in the
present case, that the fact that seasonal employment at the works was extended over a
longer period was a benefit. On the other hand, the unions claimed that the loss of jobs
means, overall, that there were detrimental effects upon employees from the closures. A
similar problem arises when evaluating the effect of a lessening of competition - is only the
lessening of competition caused by the agreement to be assessed, or are any pro-
competitive effects of the agreement to be assessed also? In other words, in balancing
"benefit" and "lessening of competition", is the commission concerned with a narrow
construction of those words or is it concerned to balance "net" benefit and "net" competitive
detriment? The commission appreciates that the words of the Act can be construed in either
manner, but does not believe that the Legislature intended a narrow and hence unrealistic
view of the Act - that would be tantamount to considering only half of the question. The
commission has on many occasions been called upon to take a narrow view of the legislation
but considers that it would be failing in its duty if it were not to take a fair, large, and liberal
interpretation of the Act so as to best advance its objectives. There seems to be no reason
why the long accepted and proper canon of construction applicable to this type of legislation
should be changed in any way.

89. We note in particular the Commission’s concern in that case that if some of the
positive or negative consequences were not included, then the Commission would
be ‘considering only half of the question’.

6 Brunt, Maureen “The Australian Antitrust Law after 20 Years — a Stocktake” Review of Industrial

Organization, vol. 9, no. 5, 1994, pp. 483-526, at 506.
" Re Weddel Crown Corp Ltd (1987) 2 TCLR 215 at [26].
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We then come to the High Court’s decision in AMPS-A, which was heard by Justice
Greig, Mr Shaw and Professor Brunt. Here the Court noted that:*®

Efficiency considerations, positive and negative, are relevant in the assessment of both
benefit and detriment but clearly do not exhaust society’s interest in the business conduct
the subject of the Commerce Act.

Moreover, we would caution that the detriments attributable to the strengthening of
dominance [or lessening of competition] are not the only detriments that could conceivably
be relevant. The very concept of benefit to the public allows for some netting out, in an
appropriate case, of any detriments to the public from the acquisition itself — albeit, again, it
is a question what difference is made to the shape of the future with and without the
acquisition.

In that decision, the Court expressly recognised that in assessing the benefit to the
public from the proposed acquisition it may be appropriate to take into account “any
detriments to the public from the acquisition itself”. The concept of offsetting such
‘disbenefits’ or ‘negative benefits’ against the positive public benefits of a merger
was referred to by the High Court in Godfrey Hirst 1,%° as referenced in Footnote 32
of our Authorisation Guidelines.

The Court of Appeal in Godfrey Hirst 27% also made observations relevant to this
issue.

First, the Court endorsed the view that efficiency considerations do not exhaust
society’s interest in the business conduct the subject of the Commerce Act and said
at [18] that “Efficiency gains can count toward public benefit when determining
whether or not to authorise business acquisitions. But this does not displace ‘other

s

public benefits’.
Secondly, the Court went on to note, with reference to QCMA,”* that:

[22] The legislative history shows Parliament’s intention to leave this category [of benefit
to the public] open for the Commission’s expert assessment: while the long-term
benefit of consumers within New Zealand must be the primary consideration, the
Commission must also have regard to any efficiencies likely to result. The
Commission has long been guided by this broad conception of public benefits
articulated in an early decision of the Australian Trade Practices Tribunal:

[We] would not wish to rule out of consideration any argument coming
within the widest possible conception of public benefit. This we see as
anything of value to the community generally, any contribution to the aims
pursued by the society including as one of its principal elements (in the

68

Telecom Corporation of New Zealand Ltd v Commerce Commission (1991) 4 TCLR 473 (HC) (AMPS-A (HC))

at 528. The decision was successfully appealed on other grounds in Telecom Corporation of New Zealand
Ltd v Commerce Commission [1992] 3 NZLR 429 (CA).

69
70
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context of trade practices legislation) the achievement of the economic
goals of efficiency and progress. If this conception is adopted, it is clear
that it could be possible to argue in some cases that a benefit to the
members or employees of the corporation involved serve some
acknowledged end of public policy even though no immediate or direct
benefit to others was demonstrable.

95. And, thirdly, in terms of the relevance of both benefits and detriments to the public,
the Court observed that (emphasis added):

[24] While the benefits are not confined to the particular market, the Commission and
the courts must take account of the values or public interest at stake in that
particular market when determining benefits or detriments to the wider public,
especially when economic activity can have negative consequences for others and
many social goods and services are now distributed through market mechanisms.
But ordinary commercial markets are unlikely to warrant the Commission’s
assessment of non-economic factors when determining public benefits. In the
present appeal we need not go beyond the Commission’s economic focus to public
benefits because the question of law relates solely to the inclusion (or exclusion) of
efficiency gains flowing to foreign shareholders.

[31] ...In determining whether the subject conduct will meet that threshold, the
Commission’s inquiry was qualified by only one statutory requirement: it was to
have regard to any efficiencies it considers will result or are likely to result from the
acquisition, as well as broader benefits and detriments in the light of the overriding
purpose to promote competition in markets for the long-term benefit of consumers
in New Zealand.

96. The Commission’s view is that we would not be giving effect to section 67 if we
disregard a material source of negative consequences. Usually the approach set out
in our Authorisation Guidelines will be sufficient to capture the dynamics involved in
a proposed acquisition, but the plurality issue has caused us to carefully address
where the relevant negative consequences should be included in our analysis.

97. We do not consider that our approach is precluded by our Authorisation
Guidelines,72 but if there is an inconsistency then our Authorisation Guidelines
cannot cause us to depart from the statutory test which requires us to determine in
the round whether there is such a benefit to the public that the acquisition should be
permitted.

2 As our Authorisation Guidelines above n 54 record at [6]-[7], the Guidelines are necessarily general and

we must apply them flexibly according to the facts of each application. The Guidelines do not, and
cannot, address every issue that might arise. The Guidelines state that they reflect the current state of
the law, international best practice, and our own experience. Our approach will, therefore, continue to
evolve in light of new developments. Our Authorisation Guidelines have not yet been revised to reflect
the High Court and Court of Appeal decisions in Godfrey Hirst 2.
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Negative ‘out of market' consequences are netted off from the positive benefits

98.

99.

100.

101.

102.

103.

As foreshadowed above at paragraph 77.2, we consider there are two ways in which
“out of market” plurality detriments can be accounted for in our assessment of
whether there is such a benefit to the public that the merger should be permitted.

98.1 They could be accounted for as detriments caused by the lessening of
competition in the relevant markets, even where they arise outside of these
markets and/or extend beyond efficiency issues; or

98.2 They could be accounted for as ‘disbenefits’ or ‘negative benefits’
associated with the merger which are offset against the claimed positive
public benefits.

We consider that either approach is open to us and that the choice is really one of
convenience since both approaches will produce the same outcome as long as we
include all benefits and detriments from the proposed merger in our overall analysis.
In either case, however, we must also ensure that no double counting occurs.”®

The first approach would involve a broadening of the type of detriments that we
ordinarily take into account as explained in our Authorisation Guidelines. That is, we
would look at all detriments that are attributable to the lessening of competition in a
causal sense, without qualifying this with a requirement that the detriments must be
efficiency-related and can be those found only in the markets concerned. We
consider that the loss of plurality discussed in this determination is attributable to
the proposed merger in this sense.

The second approach appears to have been intended by the High Court in AMPS-A,”*
and is arguably more consistent with our past practice, and we adopt it here. That is,
we will account for ‘out of market’ plurality detriments in our assessment of the
benefits, although it is a negative consequence. In the words of AMPS-A,”® we agree
that “[t]he very concept of benefit to the public allows for some netting out, in an
appropriate case, of any detriments to the public from the acquisition itself”.

On this approach, we first identify the detriments arising from the lessening of
competition. We then ask whether there is nonetheless a sufficient benefit from the
merger that we should authorise it. In working out whether the acquisition will likely
result in such a benefit to the public, we will weigh up the positive and negative
consequences of the proposed merger.

Where a merger has negative consequences that fall outside of the markets where
the lessening of competition occurs, these are, in a broad sense, costs that society
would incur to realise the benefits of the merger and so are analogous to the
“realisation costs” that the Applicants agreed should be taken into account.
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Godfrey Hirst 1 above n 38 at [75].
AMPS-A (HC) above n 68 at 528.

 Ibid.
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For example, in Godfrey Hirst 1 the Commission treated redundancy costs as a one-
off rationalisation cost (which was endorsed by the High Court) as they were a social
cost to be deducted from the benefits arising from the acquisition.”®

Another example of the Commission and the Court approaching the public benefit
test in this broader way is Air NZ (No 6).”” In that case, the High Court considered the
Commission’s assessment of increased tourism as part of the public benefit
assessment even though there was no lessening of competition in relation to
tourism. The tourism benefit arose from increased numbers of domestic tourists as a
result of New Zealanders being deterred from travelling overseas by increased
prices. While the Commission recognised that ‘benefit’, it netted off the tourism
detriment from fewer inbound visitors. The actual benefit figure ranged from a
negative (ie, a detriment or disbenefit) to a positive benefit. There was no suggestion
that the negative figure of the detriment from reduced inbound tourists had to be
ignored because it arose in a market that did not suffer any lessening of competition.
The High Court did not disagree with the Commission’s approach.

We also note that the essential issue in Godfrey Hirst 2 was a detriment unrelated to
efficiency: wealth transfers from New Zealanders to non-New Zealanders. Our
Authorisation Guidelines categorise these as a potential public detriment.”® In
Godfrey Hirst 2, the Commission considered wealth transfers from wool growers to
the overseas shareholders of the merged entity to be a public detriment,
notwithstanding there was no lessening of competition in that market.”

We consider that netting off public detriments from public benefits to determine the
extent of any net public benefit from the proposed merger is consistent with that
taken by the Australian Competition Tribunal to its merger authorisation regime
under s 95AZH of the Competition and Consumer Act 2010. Section 95AZH(1) is
substantially similar to s 67(1), in that the Tribunal may only grant authorisation
where it is satisfied that the proposed acquisition would result, or be likely to result,
in such a benefit to the public that the acquisition should be allowed to occur.

As in New Zealand, the Tribunal reaches a view on the benefit to the public by
balancing public benefits against public detriments. In Application by Sea Swift Pty
Limited the Tribunal confirmed the approach that:*

76

77
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Cavalier Wool Holdings Limited and New Zealand Wool Services International Limited (Commerce
Commission Decision 725, 9 June 2011) at [423].

Air NZ (No 6) above n 42 at [374]-[378].

Authorisation Guidelines above n 54 at [54].

See Cavalier Wool Holdings Limited and New Zealand Wool Services International Limited [2015] NZCC 31
at [589] - [612] and [625] — [626].

Application by Sea Swift Pty Limited [2016] ACompT 9 at [43], citing Medicines Australia Inc [2007]
ACompT 4 at [108] and [115]; Re Australian Association of Pathology Practices Incorporated (2004) 206
ALR 271; ATPR 41-985; [2004] AComptT 4 at [93]-[94]; and Re VFF Chicken Meat Growers’ Boycott
Authorisation (2006) ATPR 42-120; [2006] AComptT 2 at [66]-[67]. The Commission is aware of the
Tribunal’s recent discussions of the implications of the difference in wording between (the Australian
equivalents of) section 61 and section 67, but this is not an issue which arises in this determination.
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A public detriment includes the reduction of competition arising from an acquisition as well
as other matters contrary to the goals pursued by society, including the goal of economic
efficiency; public detriment may not be confined to competitive detriment

Taking the above matters into account, we consider that it is appropriate in this case
to net off negative ‘out of market’ plurality consequences from the claimed positive
public benefits and account for these “out of market” consequences as ‘disbenefits’
or ‘negative benefits’. However, as noted above, we see this as a matter of
convenience since taking these consequences into account as a detriment would
produce the same outcome.

The analysis of negative ‘in market’ and ‘out of market’ consequences

110.

111.

112.

113.

As noted earlier, a significant reduction in plurality would affect all New Zealanders,
whether they consume news content or not.® In this way it has both “in market” and
“out of market” effects.

In relation to the question posed at paragraph 77.3 above, we consider that we could
assess negative ‘in market’ detriments and ‘out of market’ ‘disbenefits’ or ‘negative
benefits’ of the proposed merger either separately or together.

In this case, we have found it helpful to assess the negative plurality consequences of
the proposed merger together as a single topic and account for any plurality losses
as ‘disbenefits’ or ‘negative benefits’ rather than through separate analyses of “in
market” and “out of market” consequences.

We consider that this is a legitimate approach, and avoids the risk highlighted by the
High Court in Godfrey Hirst 1 of double counting (in this case, any plurality losses).®?
We have then evaluated this loss of plurality together with the other benefits and
detriments (including quality) of the merger.

Response to the Applicants’ submissions on the range of negative consequences

114.

In response to the Draft Determination, the Applicants submitted the following:

114.1 The purpose and scheme of the Act are limited to competition and
efficiency issues, as is the Commission’s expertise. That implies that wider
policy goals such as plurality are outside the contemplation of the Act.®®

114.2  Parliament expressly removed plurality as a relevant consideration when it
repealed the Commerce Act 1975 in order to require the Commission to
focus on economic outcomes rather than broader social policy goals, and
that the Commission has previously acknowledged this.®*

81
82
83

84

As noted below, the evidence before us suggests that most adult New Zealanders consume news content.
Godfrey Hirst 1 above n 38 at [75].

Fairfax/NZME “Legal Submission in Relation to Commerce Commission’s Jurisdiction to Consider Plurality
Issues” (25 November 2016) at [14]-[15].

Fairfax/NZME “Legal Submission in Relation to Commerce Commission’s Jurisdiction to Consider Plurality
Issues” (25 November 2016) at [29]-[30].
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114.3 Itis not the role of the Commission to take issue with the Government’s
approach to regulation of the media. Media plurality and independence are
matters beyond the scope of the Act and the Commission’s functions.®®

We address each of these submissions below.

Purpose and scheme of the Act

116.

117.

118.

The

119.

120.

Section 3A of the Act is a mandatory consideration as it compels us to have regard to
efficiencies. The Court of Appeal in Godfrey Hirst 2 noted this when it referenced the
High Court in AMPS-A 5

[Section 3A] compels regard to any efficiencies that will likely result from the acquisition, but
what weight will be given to them, either in relation to other potential elements of public
benefit or in relation to public detriment, must be a matter of judgment in the particular
case. We bear in mind that efficiency has three dimensions commonly referred to as
allocative efficiency, production efficiency and dynamic efficiency. Efficiency considerations,
positive and negative, are relevant in the assessment of both benefit and detriment but
clearly do not exhaust society’s interest in the business conduct the subject of the Commerce
Act.

While competition and efficiency is a focus, it is clear from the language of the Act
and the cases that they do not displace other public benefit factors or exhaust the
relevance of the impact on society from the merger. In terms of expertise, we note
that the Commission’s statutory task is to assess “benefit to the public” and that this
is a unitary process so that if loss of plurality is not considered by the Commission (or
the Courts on appeal), then it will not be considered at all.

The Commission is conscious of the need to act cautiously in matters outside of its
usual expertise when assessing benefits or detriments. In such cases the Commission
will generally seek external expert advice and provide an opportunity for submission,
including on that advice.®” In this case it has sought outside expert opinions and
submissions on media issues outside the Commission’s usual expertise, including
media pIuraIity.88

1986 Act did not put media plurality concerns outside the scope of consideration

The Applicants submitted that the 1986 Act removed well-being of the public as a
factor, so the Commission should no longer turn down a media merger because of
impacts on editorial independence. We consider that the Applicants’ submissions do
not accurately reflect the statutory history.

In our view, more accurately:

85
86
87

88

Ibid at [47]-[49].

Godfrey Hirst 2 above n 56 at [19].

For example, the Commission has in the past adopted that approach on issues of valuation and
engineering. See Cavalier Wool Holdings Limited and New Zealand Wool Services International Limited
[2015] NzCC 31.

The Commission engaged Dr David Levy at the Reuters Institute for the Study of Journalism at the
University of Oxford and Mr Robin Foster of Communications Chambers to assist in advising on potential
reductions in the quality of news content or in media plurality from the proposed merger.
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120.1 The 1975 Act provided for a one-step process where competition and a
variety of other factors were taken into account. So, a merger could be
turned down for editorial independence reasons even if there was no
negative impact on competition.

120.2 The 1986 Act provides for a two-step process:

120.2.1 Stage one is a competition test. If there is no substantial lessening
of competition, then there is no need to consider or comment on
the public benefit test, as the Commission made clear in News
Limited and Independent Newspapers Limited.®®

120.2.2 Howeuver, if there is a substantial lessening of competition, then
the question is whether there is a public benefit at stage two.
Given the broad language of “such benefit to the public”, we do
not discern any intention to narrow the range of potentially
relevant considerations at stage two of the analysis.90

In the News / Independent Newspapers decision, the Commission noted that the new
(1986) Act “revokes the power of the Commission or the Court to canvass the issues
of independence of the press or editorial freedom as reasons for refusing consent to
a merger or takeover proposal."91 The Applicants relied on this statement as
recognition by the Commission that media plurality concerns “are outside the scope
of the Act”.** However, the passage referred to was pointing out that under the
1986 Act the only grounds relevant to a clearance application were competition
grounds.93 Having decided to give clearance to the application, the Commission did

not comment on the scope of the public benefit test in the 1986 Act.

Role of the Commission

122.

The Commission is not, as suggested by the Applicant, attempting to fill any
perceived regulatory gap and is not exercising a policy function. The Commission has
simply assessed the benefits and detriments from the proposed merger, in the
context of the existing media regulatory framework.

Issue 2: Role of qualitative analysis

123.

124.

We are required to have regard to all benefits and detriments — whether quantified
or not — and assess whether we are satisfied, on the evidence before us, that the
merger results in such a benefit to the public that an authorisation should be
granted.

In making this assessment, we have regard to the quality of the evidence and make
judgements as to the weight to be given to items of evidence.

89
90
91
92

93

News Limited and Independent Newspapers Limited (Commerce Commission Decision 164, 9 May 1986).
In our view the statutory history is to the contrary: see Godfrey Hirst 2 above n 56 at [17] — [18].
News/Independent Newspapers above n 89 at [16].

Fairfax/NZME “Update on Legal Submission Arising from Court of Appeal Decision in Godfrey Hirst” (23
December 2016) at [24(b)].

News/Independent Newspapers above n 89 at [3].

2875553



125.

126.

127.

40

We must quantify benefits and detriments to the extent that it is practicable to do
s0,”* but this does not mean that we must disregard or give less weight to benefits
and detriments that cannot be quantified. Detriments and benefits that cannot be
expressed in monetary terms still need to be brought into the balancing exercise.”
The balancing exercise is not a purely arithmetical exercise.

The Commission directs itself — as it was put in Ravensdown — to the “task in hand”,
and this task differs in each case depending on the markets and facts involved.*®

Where we cannot quantify a benefit or detriment, we must exercise a qualitative
judgement as to the nature and significance of those unquantified benefits or
detriments relative to the quantified benefits and detriments.”” We note the
comments of the Australian Competition Tribunal in Re Qantas Airways Limited on
the limitations of quantification:98

All other things being equal, detailed quantification is the best option. However,
guantification at all costs is not required by the Act, and has never been sought by
the Tribunal. There are diminishing returns to the quantification exercise. Benefits
should be quantified only to the extent that the exercise enlightens the Tribunal
more than the alternative of qualitative explanation. Where benefits cannot be
qguantified in monetary terms, they can still be claimed in qualitative terms. The
authorisation test is, after all, a balancing exercise that requires judgment over a
wide range of tangible and intangible factors. The final result will depend on the
relative weight assigned to each of these factors.

Response to the Applicants’ submissions on the role of qualitative analysis

128.

The Applicants criticised our approach in the Draft Determination and submitted
that:

128.1 the Commission must undertake a rigorous and robust, data-focused
analysis99 and has a responsibility to attempt to quantify detriments as far
as possible to avoid mere speculation or intuition; %

128.2 subjective and unquantifiable factors (“eye of the beholder”) undermine
certainty and would require clear statutory language as can be observed in
overseas jurisdictions.101

128.3 tothe extent plurality concerns are relevant, those concerns should be
“...robustly tested against the facts, and if they cannot be properly

94

AMPS-A (CA) above n 68 at 447 and Air NZ No 6 above n 42 at [319]. Ravensdown Corporation Ltd v

Commerce Commission High Court, Wellington AP 168-96, 16 December 1996.

95
96
97
98
99

Air NZ No 6 above n 42 at [415].

Ravensdown above n 94 at 48.

Godfrey Hirst 1 above n 38 at [102].

Re Qantas Airways Limited [2004] ACompT 9 at [208]-[209].

Fairfax/NZME legal submission in relation to Commerce Commission’s jurisdiction to consider plurality

issues (25 November 2016) at [59].

100
101
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evidenced then they should be given little weight as unquantified subjective

‘detriments’ that will be outweighed by robust quantified benefits”;

27,102

128.4 the Commission has fallen into error by adopting the ‘stand back’ approach,
applying a subjective value judgment addition to its analysis, as rejected by
the Court in Godfrey Hirst 1;'° and

128.5 the Commission has wrongly found that plurality trumps efficiency

regardless of the size of operational benefits.

104

The role of qualitative analysis has been recently considered by the Court of Appeal
in Godfrey Hirst 2.1

(35]

(36]

(37]

The Commission correctly referred to judicial guidance.46 It highlighted in particular
the view of Richardson J in AMPS-A CA that a regulatory body such as the
Commission must “attempt so far as possible to quantify benefits and detriments
[of the acquisition to the public] rather than rely on a purely intuitive judgment”.
This guidance may imply a dichotomy between strict objectivity and undisciplined
subjectivity. It must not be allowed, however, to obscure the Commission’s primary
function of exercising a qualitative judgment in reaching its final determination. The
Commission is a specialist body whose members are appointed for their particular
expertise across a range of disciplines and who are expected to exercise their
collective knowledge, skill and experience in making what is an essentially
evaluative judgment on any application.

Mr Dixon’s submissions assume that the mathematical quantification of efficiencies
will determine the Commission’s assessment under s 67(3)(b). However, the
statutory framework and legislative history shows that the Commission’s
determination must have regard to efficiencies when weighed together with long-
term benefits to consumers, the promotion of competition, and any economic and
non-economic public benefits at stake in the relevant market. Where possible these
elements should be quantified; but the Commission and the courts cannot be
compelled to perform a quantitative analysis of qualitative variables. This Court’s
observation in New Zealand Bus Ltd v Commerce Commission is apposite. When
applying the prohibition under s 47(1) against business acquisitions that would have
the effect of substantially lessening competition, the Court stated:

It is true that some data will be weighed or considered in deciding whether the law
is violated and some will not. Yet all the suggestions about more systematic ways to
inform that judgment are merely techniques, or hand tools. In short, this Court
should not allow a kind of false scientism to overtake what is in the end a
fundamental judgment which is required by the Act itself.

Axiomatically, the Commission is better equipped than the courts to apply “more
systematic ways” to inform its evaluative judgment. But the dangers of “false
scientism” survive. The Commission cannot be expected to render all relevant
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Fairfax/NZME “Response to Submissions on SoPI” (29 July 2016) at [6].
Fairfax/NZME “Legal Submission in Relation to Commerce Commission’s Jurisdiction to Consider Plurality

Issues” (25 November 2016) at [39]-[42] and [58].
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Ibid at [3] and [6].
Godfrey Hirst 2 above n 56 at [35]-[38].
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factors in quantitative terms. Nor should its qualitative judgment be reserved as a
mere backstop.50 In this respect, we disagree with the framework outlined and
applied in the High Court in Hirst’s 2011 appeal.51 We endorse the Court’s summary
of the Commission’s “standard practice” relating to quantifiable factors:

[53] ... Consistent with economic theory, detriments (welfare losses) are quantified
(as far as practicable) under three categories of efficiency losses: allocative,
productive and dynamic. Efficiency benefits (welfare gains), recognised pursuant to
s 3A, are also quantified. Other benefits claimed by a party seeking an authorisation
are quantified if possible. The Commission then forms its view on the range,
magnitude and likelihood of all the claimed benefits (those quantified and any that
are not quantifiable).

[38] However, in the light of the statutory scheme, we are satisfied that a quantitative
analysis of this nature cannot dominate the Commission’s approach. In cases where
the Commission is able to undertake parallel assessments of a qualitative and
guantitative nature, each must be informed by and ultimately integrated within the
Commission’s determination by exercising its institutional expertise. Qualitative
factors can be given independent and, where appropriate, decisive weight; it
follows that non-quantifiable factors need not assume a merely supplementary
function in a largely arithmetical exercise, as supposed in contemporary practice.52
Richardson J's concern to avoid “[p]ure speculation ... and simple intuition” remains
valid.”® This appeal demonstrates, however, the dangers arising from a narrow focus
on quantified efficiencies — it invites technical dissection of discrete components of
determinations which are beyond reproach when viewed as a whole.

The Commission considers that its approach is consistent with that outlined by the
Court of Appeal. In the Commission’s view:

130.1

130.2

130.3

130.4

In making what is an overall evaluative judgment as to whether the
proposed merger should be authorised, we are conscious of the need to
undertake both qualitative and quantitative assessments which are
ultimately integrated into our final decision.

We cannot be compelled to perform a quantitative analysis of effects that
cannot be quantified. As Justice Hammond noted in NZ Bus,'® we should
not allow a kind of ‘false scientism’ to overtake what is in the end an
exercise of judgement.

The Commission cannot set aside benefits or detriments on the basis that
they are “subjective and unquantifiable”. The High Court in Air New Zealand
(No 6) made clear that it would be wrong to accord a benefit or detriment
less weight because it has not or cannot be quantified.*®’

Our qualitative judgement should not be reserved as a mere backstop
where quantitative assessment has shortcomings or is finely balanced, and
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New Zealand Bus Ltd v Commerce Commission [2008] 3 NZLR 433 at [104].
Air NZ (No 6) above n 42 at [415] — [416]. We note also that the Court indicated that in other cases there
may be additional categories of unquantified benefits and detriments that were not before the Court.



131.

132.

43

guantification should not obscure our primary function of exercising a
gualitative judgement.

130.5 We are not attempting to overlay a social policy judgement above the
statutory criteria. Rather, we are directly considering, notwithstanding our
finding that the merger is likely to substantially lessen competition, “is there
a public benefit from this merger going ahead?”

With regard to the reference in the Draft Determination that the Commission has
found that plurality outweighs efficiency irrespective of the size of operational
benefits,'® the reference to “irrespective” was in relation to the plausible range of
efficiencies being put forward by the Applicants and was not an absolute
proposition.'®

We understand our approach to be consistent with the position in Australia in
relation to quantification issues.’ The Australian Competition and Consumer
Commission (ACCC) and Australian Competition Tribunal recognise that in many
cases it will not be possible to quantify benefits and detriments and a qualitative
assessment is appropriate.

Conclusion on issues raised by the Applicants

133.

134.

We considered the Applicant’s submissions on the range of negative consequences
that may be included in our assessment, and on the role of qualitative assessment in
our analysis.

For the reasons outlined above, we conclude that:

134.1 we can consider all negative consequences arising from the proposed
merger, in our consideration of whether the merger will result, or will be
likely to result, in such a benefit to the public that it should be permitted;

134.2 irrespective of whether the plurality consequences of the proposed merger
are ‘in market’ or ‘out of market’, we will consider any plurality losses as
‘disbenefits’ or ‘negative benefits’;

134.3 we are required to have regard to all benefits and detriments — whether
guantified or not; and

134.4 where we cannot quantify a benefit or detriment, we must exercise a
gualitative judgement as to the nature and significance of those
unguantified benefits or detriments relative to the quantified benefits and
detriments.

108

Fairfax/NZME “Legal Submission in Relation to Commerce Commission’s Jurisdiction to Consider Plurality

Issues” (25 November 2016) at [3] and [6].
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Commerce Commission Draft Determination (8 November 2016) at [1011] and [1017].
See Australian Competition and Consumer Commission Authorisation Guidelines (June 2013), Qantas

Airways Ltd [2004] ACompT 9 at [208]-[209] and Application of Authorisation of Acquisition of Macquarie
Generation by AGL Energy Ltd [2014] ACompT 1 at [172].
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Counterfactual analysis

Framework for our competition assessment

135.

136.

137.

138.

1309.

140.

141.

142.

As set out in the legal framework section, to determine whether a merger is likely to
substantially lessen competition in a market we compare the likely state of
competition if the merger proceeds (the scenario with the merger, often referred to
as the factual), with the likely state of competition if the merger does not proceed
(the scenario without the merger, often referred to as the counterfactual).***

As noted by the High Court in Woolworths, the Commission is required to consider
each of the without the merger scenarios that are real and substantial prospects. A
relevant without the merger scenario involves more than a possibility but the effect

does not need to be “more likely than not”.*2

We do not choose a counterfactual that we consider has the greatest prospects of
occurring, ie, is the ‘most likely’. Rather, as outlined in the legal framework section
above, a likely counterfactual is something that has a real chance of occurring.113

Often the best guide of what would happen without the merger is what is currently
happening (ie, the status quo). However, where a market is likely to undergo
changes that will affect competition in the without the merger scenario, we take
these changes into account.***

When determining the counterfactual, we first assess the possible scenarios that
might arise without the merger and discard those that are unlikely. Each real and
substantial prospect then becomes a counterfactual against which the factual is to
be assessed.

When applying the counterfactual to the competition assessment (ie, the clearance
test), for practical purposes, in a situation of multiple counterfactuals, the
Commission typically conducts its competition assessment against the counterfactual
that gives rise to the most competition concerns.’™ We discuss our approach to the
with and without scenarios in our benefits and detriments assessment separately
below.

We usually assess competition effects over the short term (ie, two years). This is
because if a lessening of competition occurs over this period, then we will typically
regard it as being substantial. The relevant timeframe for assessment will, however,
depend on the circumstances. A longer timeframe will be appropriate if, on the
evidence, competition effects are likely to arise in later years.116

We apply these principles below.

111
112
113
114
115

Woolworths (CA) above n 37at [63].

Woolworths (HC) above n 41 at [111].

Ibid at [111].

Mergers and Acquisitions Guidelines above n 39 at [2.36].

The Applicants agreed that this approach is correct. See Fairfax/NZME “Response to Commerce

Commission Counterfactual Letter” (22 March 2017) at [2(a)(iii)] and [13].

116
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Woolworths (HC) above n 41 at [131].
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Industry pathway with or without the merger

143.

144,

As outlined above, print newspapers are facing increasing challenges from other
news media platforms. In particular, print subscription and advertising revenues are
in decline and the consumption of online news is growing. Many consumers are
switching their news consumption from print to online, or supplementing their print
news consumption with online news.

The Commission recognises that these changes in the media industry will continue to
occur with or without the merger. Therefore, in determining the relevant factual and
counterfactual, we have sought to isolate the differences with and without the
merger with this transition in mind.

The Applicants’ proposed counterfactual following our Draft Determination

Introduction

145.

146.

147.

The Applicants’ view of the without the merger scenario has evolved during the

Commission’s consideration of their application. The Applicants initially presented

their competition and net benefit analysis on the basis that, without the merger, in

the short term, NZME and Fairfax would continue to operate as separate entities.'’
ll[

],, 118

In support of this statement, the Applicants supplied internal documents which
noted that

[

]119

120 121
1.

In November 2016, in response to the Draft Determination, the Applicants provided
further evidence from PwC indicating that:

147.1 |
].122

117
118
119
120

121

Application at [13.1]. The Applicants did not provide a specific timeframe for the short term.
Application at [13.2].

NZME response to information request Annex 40 - NZME Strategy Day (22 March 2016).
Fairfax response to information request Annex 48 - [ 1.

NZME response to information request Annex 39 - FY15 Overview & FY16 Topline Budget — Pre reading

pack 13 October 2015.

122
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PwC “Fairfax Counterfactual Forecasts” (25 November 2016) at [14].
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147.2 |

] 123

148. Post-conference, in December 2016, the Applicants submitted further evidence on
the likely counterfactual.

148.1 For Fairfax, the likely counterfactual in the absence of the merger

[

]_124

’

148.2  For NZME, the likely counterfactual in the absence of the merger
[

] 125

149. In summary, the Applicants now consider that
[ 1'?® The Applicants

submitted that the PwC reports indicated that there is a real chance that these

[

1."” However, the Applicants acknowledge that for the purposes

of assessing whether a substantial lessening of competition would arise, “it is
appropriate for the Commission to consider a ‘worst case, likely’ counterfactual”.*?®

The Commission’s view

150. As outlined in the Draft Determination, the Commission accepts that the media
industry has been, and continues to be, subject to significant change due to changes
in technology and consumer preferences. We accept that the status quo would not
prevail over the foreseeable future with further retrenchment of print likely
occurring over the short term. However, it is difficult to predict precisely the level of
rationalisation that would occur without the merger.

151. Nevertheless, even taking into account the dynamic nature of this market, the
Commission is not satisfied that

2 Ibid at [12).

124 Applicants’ response to the Commerce Commission questions arising from the Conference, attached to
an email from Russell McVeagh (on behalf of the Applicants) to the Commerce Commission (23 December
2016) at [68(a)].

2 |bid at [68(b)].

26 \bid at [74].

27 Ibid at [70].

128 Fairfax/NZME response to NZCC counterfactual letter 22 March 2017 at [2(a)(iii)] and [13].

2875553



152.

153.

154.

155.

47

[ ] in the next two
years.

The Commission considers that it is likely that the Applicants would maintain their
online news businesses and maximise the value of their profitable print publications
for the next two years.

The Commission considers that this is the appropriate counterfactual for the
purposes of undertaking our competition assessment. This is because it is the likely
counterfactual that would give rise to the greatest competition concerns as it shows
the effect of the loss of competition between NZME and Fairfax in the relevant
markets.

The Commission focused its competition analysis on a two year period to consider
whether any lessening of competition in these markets would be likely to be
substantial. However, extending our assessment beyond two years would not change
our analysis as we consider that [ ]in the
online New Zealand news and relevant print markets over a longer period without
the merger.129

We explain below the reasons why we consider that it is likely that both NZME and

Fairfax [ ] for the next two years. In the Benefits
and Detriments section, we consider whether there is a real chance that
[ ] over the next five years, such that this should be taken into

account in assessing the likely benefits and detriments of the merger.

Applicants’ current financial performance

156.

The Commission considers that the Applicants’ recent financial performance and the
public statements made at the time of announcing these results suggests that it is
likely that [ 1.

156.1 On 24 February 2017, NZME reported a stable interim result which the Chief
Executive Michael Boggs indicated was a “real positive for the company in
what was a tough environment for the media”.’** Mr Boggs indicated that
the continued focus on improving performance, investment in people and
talent, and delivering on improvement initiatives, had enabled the company
to out-perform the market in print and digital advertising revenue growth.
Mr Boggs stated that NZME continues “to transform NZME to lift

performance, grow audience and optimise our products."

129

As noted below, we acknowledge that the community publications in [ ] areas may not be profitable

after two years. We take this into account in our benefits and detriments analysis by allocating zero
detriments to these newspapers after two years.

130

See New Zealand Herald “NZME reports stable earnings, profit up slightly” (24 February 2017), at

http://www.nzherald.co.nz/business/news/article.cfm?c id=3&objectid=11806656.
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156.2  Although Fairfax’s results were not as positive as NZME's, in releasing its
interim results on 22 February 2017, Fairfax reported that “weakness in
print advertising revenue was partially offset by strong digital growth of 21%
and significant expansion in the contribution of Events.” Also, that “Cost
management continued, with an 8% reduction in operating costs,
notwithstanding a continued investment in digital and events.” **

The Commission also notes that the Applicants have

[ ], as indicated above,
the Applicants have made positive public statements about how they are continuing
to transition their businesses in a dynamic market with a view to increasing
revenues, reducing costs and investing in their businesses.

Applicants would maintain profitable print publications

158.

159.

160.

161.

Based on the information provided by the Applicants, the Commission recognises
that it is likely that the Applicants would further retrench their less profitable print
publications or regions without the merger. Analysis provided by both Fairfax and
NZME indicates that

[

] 132

The Applicants have plans already in place to retrench some less profitable print
publications or make changes in some regions. For example, Fairfax announced that
the Marlborough Express will change from a regional daily to three days a week from
May 2017.1 Similarly, NZME is proposing to

[

] 134

This reflects the approach that both businesses have taken to a gradual
retrenchment of their print publications to date. Other examples include the sale of
The Wairarapa Times Age and The Whakatane News by NZME. Another example is
the reduction in the distribution areas of The Dominion Post and The Waikato Times
by Fairfax.

However, we consider that both Applicants would retain profitable print publications
and therefore their print businesses for the next two years. This is because the

131
132

133

134

See Fairfax Media “Fairfax Media Limited 2017 Half-year results announcement” (22 February 2017).
Fairfax analysis “Contribution by Product_Region FY16_Forecast FY17_22(2)” and NZME presentation
“NZME print publications trends to 2020 for NZCC".

Plans to change the business model for the Marlborough Times [ ]-see
Fairfax response to information request Annex 48 - | ]. More recently,
Fairfax outlined its plans to change the Marlborough Express from a regional daily to a three-day
publication http://www.stuff.co.nz/business/90913306/fairfaxs-marlborough-express-paper-reduces-
publication.

[
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Applicants’ [ ]

(see Attachment A)."*> Further, both Fairfax and NZME
[ ].136

In an interview on the future of the news media industry, including newspapers,
NZME managing editor Shayne Currie’s view was consistent with print continuing in
the future: *’

Across the ditch, Fairfax Media chief executive Greg Hywood has openly admitted that the
daily print model will eventually give way to weekend-only as digital continues to grow.

Locally, Currie doesn’t see this shift happening anytime soon and wouldn’t be drawn into
speculating when daily print titles might start closing down.

“I've never put an estimate on it and I've never agreed with the dates that various people
have put on it,” Currie says.

“We are seeing growth in our print readership and you’re seeing examples overseas where
subscriptions are increasing in both print and digital because people are hankering for that
quality content. If we can keep producing quality, relevant journalism, then | see our print

products going well into the future. Digital is absolutely vital, but we’ve never ever walked

away from our newspapers. It’s always been an integral part of our business”.

Both Applicants also recently invested in maintaining their printing capacity based on

a forecast that those investments would earn returns after [ ] years. On 20
December 2016 NZME approved an investment of S| Jinits [ ] print plant.
This investment had an estimated payback period of [ ] yearsla'8 and it was noted in
NZME Board minutes that this [ ].13'9 On 4 December
2013 Fairfax approved an investment of [ ]in[ ] with a payback period of

[ ]years| ], noting that the financial benefit showed a

135

See for example “3236078 NERA Table Contribution by Product_Region FY16_ Forecast FY17_FY...” which

indicated that

[

136

[
[

137

]

NZME Board Minutes 20 December 2016 at 3 noted that

]. Fairfax budgets

See http://stoppress.co.nz/news/shayne-currie-future-dailies-emergence-new-competitors-and-

importance-local-alliances

138
139
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Annex 130 - NZME Press Automation Upgrade NZME Print.
NZME’s Board Minutes 20 December 2016 at 3.
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The Applicants would maintain their online news businesses

164.

165.

We consider that the Applicants are likely to maintain their online news businesses.
This view is consistent with both Applicants’ internal strategies and forecasts:

164.1 Fairfax’s
[

]. In internal strategy
documents prepared in April 2016, Fairfax stated:

141
]

164.2 Fairfax also identified the opportunity to:

142
]

164.3 NZME’s CEO Report to the Board in 2016 indicated that
[

]143

Further, despite PwC’s view that the Applicants’

[ ]’144 PWC

[

This view is supported by the recent online revenue growth experienced by the
Applicants**® and the recent investments the Applicants made in this aspect of their

] 145

140
141
142

143
144
145

146

[ l.

Fairfax’s The new publishing model at 1.

Fairfax Media stated recently in announcing budget cuts that its focus is on digital media see
https://www.theguardian.com/media/2017/apr/05/sydney-morning-herald-and-age-to-employ-fewer-
journalists-and-narrow-coverage?CMP=Share iOSApp Other

NZME December Board Meeting — CEQ’s Report, at page 12.

PwC “NZME Counterfactual Forecasts” at [16] and [18].

PwC “Fairfax Counterfactual Forecasts” (25 November 2016) and PwC “NZME Counterfactual Forecasts”
(25 November 2016).

NZME has experienced digital revenue growth of 24% in the FY 2016. See New Zealand Herald “NZME
reports stable earnings, profit up slightly” (24 February 2017) see
http://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=11806656. Similarly, Fairfax
experienced a 21% growth in digital revenues from half year to December 2016. See Fairfax Media
“Fairfax Media Limited 2017 Half-year results announcement” (22 February 2017).
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business. For example, NZME’s ARC content management system and

[ l.

166. In reaching this view, the Commission acknowledges that the Applicants’ local
journalists, [ ], contribute to their online news
sites. However, the Commission does not accept that retrenching print publications
would necessarily result in a significant reduction in the audience of the Applicants’
websites or the consumption of their news brands. Both Applicants could reduce the
number of stories they produce yet still maintain a significant online news
business.™’ This is because a number of stories will attract only a small proportion of
online readers, and a reduction in such stories would reduce costs without
significantly reducing audience.

Applicants are likely to consider [ ]

167. We also do not consider that the analysis presented by PwC in November 2016 can
be used to infer that
[ ] 148
Both PwC reports provided to the Commission in November 2016 outlined:

[
]
[ ]_149

168. The Applicants have not provided any

[

]150

147

148
149

150

In response to a question of whether

[ ]. See
Commerce Commission Conference (confidential session) NZME (7 December 2016) transcript at page 22;
Fairfax “[ 1” (Annex 48) (April 2016) at page 10 — [ 1.

Fairfax Media recently stated when announcing its restructure that a New York Times report indicated
that too many stories lacked significant impact and were read by relatively few people, “Our goal is to
increase the proportion of stories that reach a larger readership”.
https://www.theguardian.com/media/2017/apr/05/sydney-morning-herald-and-age-to-employ-fewer-
journalists-and-narrow-coverage?CMP=Share iOSApp Other

BDO Wellington “Counterfactual and Synergies Commentary Report” (19 April 2017) at 6.

PwC “Fairfax Counterfactual Forecasts” (25 November 2016) at [14(b)]; PwC “NZME Counterfactual
Forecasts” (25 November 2016) at [16(b)].

See PwC “Fairfax counterfactual forecasts” (25 November 2016) and PwC “NZME counterfactual
forecasts” (25 November 2016) at Appendix H of both reports, which

[ 1.
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169. Both Applicants have also made cost savings in the past. For example, Fairfax
reported that costs were down 8% in 2016 in comparison to the previous year.151
Similarly, NZME reported that costs are down 9% compared to last year in recent
reports submitted to its board.**?

170. We therefore consider that both NZME and Fairfax are likely to
[ ] In PwC’s letter to Russell McVeagh
of 23 April 2017, PwC noted that:

[ ]153

[ ]155

171. |

] 156

172. | ]. For example, NZME sold The
Oamaru Mail to Allied Press (which Allied Press has subsequently restructured into a
weekly publication). Further, smaller independents have taken over regional
mastheads when the major publications have exited, albeit in restructured forms
(free communities). For example, NZME’s sale of The Whakatane News to Beacon
Media in 2016."’

173. | .

1 Fairfax Media Limited “2016 Results Announcement” (10 August 2016).

2 NZME Board Paper — CFO Report, 10 December 2016 at [32] and [33].

13 pwC letter to Russell McVeagh (23 April 2017) at [15].

B Ibid at [17).

5 Ibid at Appendix B.

156 [ 39 ]

137 submission from NZME/Fairfax on the Commerce Commission’s Draft Determination (25 November

2016) at [113(1)].
158 [
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174. [ 159

160 161
1.

175. The Commission does not consider that the

[ ]

With the merger

176. As outlined above, NZME proposes to acquire the business and assets of Fairfax. The
proposed merger would result in overlap between NZME and Fairfax:

176.1 in the provision of national online news and information services, through
their respective websites, stuff.co.nz and nzherald.co.nz;

176.2 in Hawke’s Bay and Waikato for their respective daily newspapers:

176.3 Hawke’s Bay Today (NZME) and The Dominion Post (Fairfax) in the Hawke’s
Bay region; and

176.4 The New Zealand Herald (NZME) and Waikato Times (Fairfax) in the Waikato
region;

176.5 Sunday newspapers (paid weeklies) in the North Island; and
176.6 community newspapers in:

176.6.1 Whangarei;

176.6.2 Hamilton;

176.6.3 Rotorua;

159
[

! )
[ !
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176.6.4 Taupo;

176.6.5 Napier;

176.6.6 Hastings;

176.6.7 Stratford;

176.6.8 Palmerston North;
176.6.9 Horowhenua; and

176.6.10 Kapiti.

Applicants’ view

177.

178.

179.

180.

In the application and as set out in our Draft Determination, the Applicants
submitted that the merged entity would continue to develop and invest in new and
innovative digital opportunities to maintain and grow its share of digital revenue,
which is essential given that some newspapers will no longer be printed every day.162
The Applicants also submitted that rationalisation of their respective print assets
would enable the entities to extend the lifespan of their respective print
publications.163

PwC’s Factual Report in December 2016, provided on behalf of the Applicants,

suggested that
[ ]164

In March 2017 the Applicants provided further submissions on the synergies that
would arise with the proposed merger. In particular, the Applicants provided a letter
from PwC on 17 March 2017 stating:

[

165
1.

In particular, in relation to extending the economic lifetime of print, PwC’s letter
stated:

162
163

164

165

2875553

Application at [1.10]. The Applicants did not say which publications they were referring to.
NZME/Fairfax cross-submission on TVNZ’s submission (14 September 2016) and submission from
MediaWorks to the Commerce Commission (30 September 2016) dated (10 October 2016) at [54].
PwC “Fairfax Forecast Factual” (22 December 2016) and PwC “NZME Forecast Factual” (22 December
2016).

PwC “Impact of Synergies” (17 March 2017) at [4].
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The Commission’s view

181.

182.

183.

184.

185.

The Commission’s view is that the merged entity’s approach to its print and digital
publishing businesses is likely to be similar in the factual compared to the
counterfactual in which NZME and Fairfax operate their businesses separately. That
is, the cost and revenue drivers will be similar whether or not the merger occurs.

First, for the reasons outlined above, the Commission considers that the merged
entity would continue to invest in its online news business.

Second, we are not satisfied that the proposed merger would result in the extension
of the economic lifetime of their print publishing businesses and that of individual
publications in the factual.'®® Given each Applicant’s focus on cost cutting and
profitability, the Commission considers that the merged entity would be likely to
take the same approach to its print businesses as the Applicants are currently.
Specifically, the merged entity would continue to maximise the value of its profitable
print publications but would be incentivised to retrench or sell less profitable print
publications that are making minimal contributions to earnings (see Attachment A).
In other words, we consider that it is likely that the trajectory for print publishing
would be similar in the factual and counterfactual.

We have reached this view because the Applicants have been seeking to establish a
more sustainable business model focused on profitability and reduced costs.'®” We
do not anticipate that this strategy would change with the merger.

The Applicants, supported by PwC, advised that they are
[ ].168 For example, NZME
is investing in digital classifieds businesses (real estate and motor vehicles) and

invested $[ ]in 2016 in Ratebroker.co.nz, a digital platform which compares

166

We take into account the cost savings that could be achieved by the merged entity in our benefits and

detriments analysis.

167

[
[

168
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For example, a 2016 Fairfax Board paper noted that

PwC “Impact of Synergies” (17 March 2017) at [11] to [17].
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mortgage rates, life insurance premiums and real estate commission.*®® Fairfax
established Neighbourly and Stuff Fibre.

In PwC's letter of 23 April 2017 to Russell McVeagh they indicated that:

[

170
I

Although we acknowledge the Applicants’ submission that these other businesses
leverage off their readership audiences, we do not consider that the Applicants
would be likely to maintain less profitable print publications at the expense of
investing in these new businesses. Nor do we expect that it is likely that they would
want to cross-subsidise these print publications from other profitable business
streams.'”

We are also of the view that the Applicants’ shareholders would consider taking the
cost savings from the merger for dividends rather than support print publications
which they suggest are not sustainable in the future. For example, in Australia Fairfax
Media is potentially separating out its profitable Domain business so that
shareholders can benefit from the value in that business, rather than using those
profits to cross-subsidise its media business.!’?

In reaching this view, we considered whether the factual should be what the
Applicants described as a “unique opportunity for New Zealand to achieve a
sustainable path forward for print/digital publishing”.173 For the reasons set out
above, we do not consider that the proposed merger would improve the lifespan of
less profitable print publications. We acknowledge, however, that in the factual the
merged entity would continue its increased focus and investment in its online news

business. We also take into account the likely benefits and detriments of the merger

169

170
171

172

173

NZME 22 February 2017 Board Minutes indicated that

[ ] at 2; NZME December Board Meeting 20 December
2016 at 2 - 4.

PwC letter to Russell McVeagh (23 April 2017) at [18].

A similar sentiment was expressed by Dr Gavin Ellis, who stated that “if a Marlborough Express or an
Eketahuna echo is losing money, then the business decisions made in relation to that will be made
irrespective of what’s happening elsewhere”. See Commerce Commission interview with Dr Gavin Ellis
(21 December 2016) at 12. In its letter to Russell McVeagh on 23 April 2017, PwC also stated that

[

“Consideration of Domain Group Separation” see http://www.fairfaxmedia.co.nz/pressroom/au---nz-
press-room/au---nz-press-room/consideration-of-domain-group-separation
Fairfax/NZME “Response to Commerce Commission Counterfactual Letter” (22 March 2017) at 1.
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if print retrenched even further in the next five years in our benefits and detriment
analysis.

Therefore, we consider that in the factual and the counterfactual, the merged
entity’s and each Applicants’ approach to their New Zealand publishing businesses
would be similar. Even if the merged entity did not make the same choices
concerning the retrenchment of particular print publications or regions, we consider
that it is likely that in both with and without the merger the Applicants would
maintain their online news businesses and continue to maximise the value of
profitable print publications.

Approach to our competition analysis

191.

192.

193.

As a result, the Commission conducted its competition analysis to determine
whether the proposed merger would be likely to result in a substantial lessening of
competition on the basis that both NZME and Fairfax, with and without the merger,
would maintain their online news businesses and maximise the value of profitable
print publications.

In taking this approach, we also considered that it is likely that the Applicants would
remain in the particular print markets where they overlap (ie, Sunday newspapers,
the Hawke’s Bay and Waikato regions and community newspapers in 10 areas) for
the next two years."*

We also proceeded on the basis that, even with the retrenchment of some print
publications, the Applicants would remain each other’s closest competitors and
would continue to have a strong advantage in terms of journalist numbers over other
mainstream news competitors who are facing the same downward revenue
pressures.’”® That is, we considered that the relative strength of all competitors
would not change materially during the period of our assessment. Therefore, our
competition analysis refers to the current state and consumption patterns of the
Applicants and other industry participants.

Counterfactual in benefits and detriments analysis

194.

We analyse the benefits and detriments that are likely to result from the merger to
determine whether an acquisition results in such a benefit to the public that it
should be authorised. In order to take into account the likely benefits and detriments
that might arise from this merger we have modelled two scenarios: ‘digital and print’
and ‘digital plus limited print’. We discuss the approach we took in detail in the
Benefits and Detriments section below.

174

However, we cannot exclude the real chance that at least one of the overlapping community newspapers

in the [ ] areas would retrench within a two year period. Our range of
efficiency losses for community newspaper advertising starts at zero for the purposes of our assessment
of quantified detriments.

175

In particular, the daily reach of linear TV and live radio has decreased by 12% over the past two years,

with ownership of or access also decreasing in the same period. See Glasshouse Consulting “Where are
the Audiences?” (commissioned by NZ on Air (2016)) at 27 and 64.
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The relevant markets

How we define markets

195.

196.

197.

198.

Market definition is a tool that helps identify and assess the close competitive
constraints the merged entity would face. Determining the relevant market requires
us to judge whether, for example, two products are sufficiently close substitutes as a
matter of fact and commercial common sense to fall within the same market.

We define markets in the way that best isolates the key competition issues that arise
from a proposed acquisition.176 In many cases this may not require us to precisely
define the boundaries of a market. What matters is that we consider all relevant
competitive constraints, and the extent of those constraints. For that reason, we also
consider products which fall outside the market but which still impose some degree
of competitive constraint on the merged entity.

The standard means to define the market is to use the “hypothetical monopolist
test” (HMT).”” The HMT asks whether a hypothetical sole supplier of a group of
products could profitably raise prices by a small, yet significant, non-transitory
(SSNIP) amount. If it could impose the SSNIP, the HMT is satisfied and a market is
defined. If it could not, then the market is widened to include the next best
substitute and the process repeated. The process continues until a group of products
that satisfies the HMT is found.

Whether a SSNIP could be profitably imposed depends on the degree of demand and
supply-side substitution that would occur. Demand-side substitution is where
customers switch to other products outside the candidate market in response to a
price increase. Supply-side substitution is where rival firms offering products outside
the candidate market could easily, profitably and quickly switch their production
processes to supply those products in the candidate market. What matters is
whether demand and supply-side substitution together is sufficient to defeat the
SSNIP.

Market definition in two-sided markets

199.

200.

Although the concept of the hypothetical monopolist test is typically relatively
straightforward in ‘normal’ one-sided markets, two-sided markets typically require
considering additional factors. Assessing the profitability of a price increase for a
product provided on one side of a two-sided platform requires evaluating the impact
that a change in consumption of that product may have on the revenue derived on
the ‘other side’ of the platform.

In this case, the Applicants derive revenue by facilitating interactions between two
distinct groups of customers: readers and advertisers. Revenue is derived by
producing content that attracts readers’ attention, or ‘eyeballs’, and then selling
these ‘eyeballs’ to advertisers. The platform on which the Applicants’ content is

176
177
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Ibid at [3.17] - [3.22].
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distributed on (newspapers, websites, apps etc.) operates as the intermediary
between readers and advertisers.

The assessment of the constraint imposed by the two-sided nature of these
platforms is considered in the competition analysis section. It is our view that this is
best achieved by first defining separate markets for readers and advertisers
considering independently each side of those markets, and then assessing the
degree of constraint provided on each of these markets by markets on the other side
of these platforms.

To this extent, within each of the reader and advertising sides of the relevant two-
sided markets, in our Draft Determination we defined a number of markets as set
out in Table 1. With the exception of the market for premium digital advertising
(discussed in the advertising market section), we remain of the view that is
appropriate to define each of these markets separately.

Table 1: markets we defined in the Draft Determination

online online New Zealand news digital advertising
premium digital advertising

Sunday Sunday newspapers Sunday newspaper advertising

newspapers

community community newspapers in 10 community newspaper advertising
newspapers areas of overlap in 10 areas of overlap

203.

204.

2875553

We have assessed each of the advertising markets in the Advertising section and
each of the reader markets in the Reader Markets section.

The Applicants also provide other products and services, such as NZME’s radio
stations, Fairfax’s Neighbourly website and magazines and event management
services. These markets are not further considered further in this Determination
given the limited overlap between NZME and Fairfax in these areas, except to the
extent that radio and magazine publications could constrain the merged entity in the
relevant markets or contribute to external plurality.
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Section 3: Advertising markets

205. Post-merger, NZME and Fairfax would cease being independent competitors for the
supply of advertising inventory, both digital and print. If the merging parties are
close or each other’s closest competitors in these markets, then the merger could
provide the merged entity with increased market power.

206. Depending on the level of competitive constraint provided by other suppliers of
advertising inventory, the merged entity could use any enhanced market power to
raise the price of its advertising products.

The Commission’s Draft Determination

207. In our Draft Determination,*’® we found that advertisers adjust their advertising
spend from one media type to another in response to consumer engagement and
the extent to which the platform is performing (for example, sales volumes or visits
to the advertisers website).

208. We also considered that suppliers of advertising inventory on the same platform are
likely to have a stronger constraining effect on each other than those on a different
platform. That is, print publications that are similar in geographic and demographic
appeal are more likely to be closer competitors than a non-print platform even if that
platform has similar geographic and demographic appeal. Similarly, digital
publications are likely to be a closer constraint on each other.

209. For the purposes of considering the proposed merger, in our Draft Determination we
concluded that that there are separate relevant markets for print advertising and
digital advertising.179 We also considered that within digital advertising, certain
products, namely mobile interstitials, homepage takeovers, and native advertising,
might constitute a separate ‘premium digital’ advertising market.

210. Within print advertising, the Commission concluded that there are separate markets
for community newspaper advertising, Sunday newspaper advertising, and
metropolitan daily newspaper advertising.

Further submissions and analysis

211. The Commission considered the further submissions made by the Applicants and
other interested parties, and the views expressed during the Conference in respect
of the advertising markets, and carried out further analysis on the extent to which
different digital advertising products should be considered as part of the same
product market.

212. The Commission remains of the view that it is appropriate to consider the
competition impacts of the merger on individual platform markets because suppliers
of advertising inventory on the same platform that have similar geographic and

78 http://www.comcom.govt.nz/business-competition/mergers-and-acquisitions/authorisations/merger-

authorisation-register/detail/940
And also relevant markets for advertising delivered by radio, television and outdoor.
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2875553



213.

61

demographic appeal are likely to be closer competitors than suppliers on a different
platform.

However, the Commission has reassessed the view it expressed in the Draft
Determination that there is a separate market for the supply of homepage
takeovers, mobile interstitials and native advertising. The Commission is no longer
approaching premium digital advertising as a separate market. This is also discussed
further below.

Market definition in advertising markets

214.

To determine whether a substantial lessening of competition would be likely to arise
in advertising markets as a result of the proposed merger, as a first step the
Commission assessed:

214.1 whether it should analyse different media as part of a wider advertising
market; or

214.2 whether there are separate relevant markets for different advertising
formats, that is, different relevant markets for print advertising and digital
advertising.

Previous Commission decisions — advertising markets

215.

216.

217.

218.

219.

The Commission has previously considered advertising markets in a number of
decisions.

In Times Media, in 2005 the Commission cleared Fairfax’s acquisition of three
overlapping community newspapers in the Rodney district. The Commission defined
the relevant market to be print advertising services in the Rodney region.®°

In coming to this view, the Commission considered the extent to which other forms
of print advertising, such as advertising flyers, were substitutable for advertising in
community newspapers. The Commission was of the view that community
newspapers and advertising flyers both had advantages and disadvantages for
advertisers but that they were sufficiently close substitutes for enough advertisers to
be considered part of the same market.

The Commission also assessed whether or not other forms of media (namely the
internet, radio, TV and billboards) were viewed as substitutes to print advertising.
The Commission found that the different forms of media were complements to print
advertising (and each other) rather than substitutes.

In that decision, the Commission considered that radio advertising was not in the
same product market as print advertising, as advertisers tended to use the two forms
of media for different purposes. Radio was used to promote brand and simple

180

Fairfax New Zealand Limited and Times Media Group Limited (Commerce Commission Decision 561, 14

October 2005).
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messages and print was generally used to communicate details or display various
prices of different stock.

For internet advertising, the Commission found that the internet was a constraint on
classified advertising in newspapers, but that, at that time, it only affected display
advertising in a minor way. The Commission concluded that it was appropriate to
define print advertising and internet advertising as complements, rather than
substitutes.

Similarly, in older decisions involving newspapers, the Commission defined a wide
print advertising market. In Power Plant Productions,*® the Commission defined the
advertising market as print media advertising in the Hawke’s Bay region. In
Marlborough Express,182 the Commission defined the market as the market for the
provision of advertising services in the print medium in the Marlborough region.

More recently, the Commission has taken a different approach with respect to
mergers involving print advertising. In Bauer, 183 rather than defining a specific
market, the Commission considered the effect that the merger would have on the
sale of magazine advertising to advertisers and focused on the constraint imposed by
other magazines, newspaper-inserted magazines and the countervailing power of
advertisers.

Applicants’ views

The Applicants submitted that current market dynamics support a broad view of the
advertising market, namely a New Zealand market for the provision of print and

online advertising services to advertisers. The Applicants suggested that this market
is also likely to include other advertising sources, such as TV, radio and billboards.*®*

The Applicants also submitted that in concluding that print and digital advertising
constitute separate markets, the Commission’s approach is inconsistent with the
approach taken by the Australian Competition and Consumer Commission (ACCC) in
its recent merger decisions on media markets.

The Applicants referred to the ACCC'’s recently completed review of the acquisition
by Seven West Media Limited of the Sunday Time publication and website from
News Limited in which the ACCC stated that advertisers are spending less on printed
newspapers and finding “alternative ways of reaching target audiences, including via

digital media”.’®

181

182

183

184
185

Wilson and Horton Limited and Power Plant Productions Limited (Commerce Commission Decision 445, 7
December 2001).

Independent Newspapers Limited and The Marlborough Express Newspaper Company Limited
(Commerce Commission Decision 329, 2 October 1998).

Bauer Media Group (NZ) LP and APN Specialist Publications NZ Limited [2014] NZCC 1.

Application at [14].

Australian Competition and Consumer Commission mergers register "Seven West Media Limited —
proposed acquisition of The Sunday Times publication and website from News Limited" (15 September
2016). See http://registers.accc.gov.au/content/index.phtml/itemld/1198464/fromltemld/751046.

2875553



226.

63

The Applicants considered that the ACCC’s approach accurately captures the range of
competitive advertising options available to print advertising customers.

Advertisers’ views

227.

228.

229.

230.

231.

232.

233.

Generally, the goal of advertising is to engage with consumers and persuade them to
change or affirm their behaviour in some way. Different media platforms achieve this
in different ways: by engaging with specific groups or segments of the population, by
describing the price and attributes of a product or service, or by imparting a sense of
trustworthiness in the product or service through the environment in which it is
advertised.'®®

The majority of the larger advertisers spoken to by the Commission split their
advertising spend across a range of media, with most spending on a mix of digital,
print, television and radio advertising. For each campaign, they consider which
platforms best suit the message and the goal of the advertising campaign and seek
bids or proposals from media firms that offer those pIatforms.187

Normally, each of the media types is purchased separately and it is not uncommon
for a campaign to have a number of different advertising vendors. Advertising
vendors generally price their products on a ‘cost-per-thousand’ basis. This means the
cost of having the advertisement viewed or seen by a thousand people.

Advertisers, particularly those that are sophisticated purchasers or that use an
advertising agency, will monitor the performance of the advertising product and it is
common for the type of media used in a campaign to change as the campaign
progresses, in response to an individual media’s performance or as part of the
lifecycle of an advertising campaign.*®® Advertisers highlighted to the Commission
that different media types have particular unique characteristics, appeal to different
demographics, and have different price points.**°

For example, digital is seen by advertisers as providing a data-rich solution which
means that it can be targeted to particular audience types. Print on the other hand is
seen as a more authoritative environment that appeals to an older audience that
may not be as receptive to digital advertising.

One large advertising agency considered that the key benefit of digital advertising is
the ability to target specific customer types through the use of data and to track the
performance of the campaign on a day-to-day basis.*®

Another advertising agency considered that mainstream media such as TV and print
is more generic and broader than digital which provides a more versatile and

186

187

188

189

190

Commerce Commission interviews with Draft FCB (27 June 2016) and Strategy Design and Advertising (14
July 2016).

Commerce Commission interview with Starcom (28 June 2016).

Commerce Commission interview with PHD (28 June 2016).

See for example Commerce Commission interviews with Draft FCB (27 June 2016), Strategy Design and
Advertising (14 July 2016) and [ ] (9 September 2016).

Commerce Commission interview with PHD (28 June 2016).
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dynamic solution to advertisers.’** They considered that the benefits of print
advertising is that it provides a combination of permanence and size and allows the
advertiser to talk about the product and the price.**

[ ] stated that print advertising is more effective at targeting older customers.'®®

[ ]stated that print advertising is viewed by consumers as a more trusted source of
information and the message gains some legitimacy from being in a print
environment. For this reason, [ ] uses print advertising if it needs to convey a
compliance message (for example, informing customers of price increases or
changes to terms of service).

This does not mean that if the price of advertising on one type of media platform
increases or if it proves less effective, that they would not consider increasing spend
on an alternative form of media. Rather it suggests that if one advertising supplier on
a media type were to increase its prices, the first choice would be to find another
advertising provider of the same media type.

In general, advertisers spoken to by the Commission have reduced their spend on
newspaper advertising in recent years due to the perceived decline in newspaper
readership and increased their spend on digital platforms.

The Commission’s view

237.

238.

239.

240.

The Commission considered the extent to which substitution between different
media types may differ depending on the scale of the advertiser, and the target
demographic or audience that they are seeking to engage with.™** For example, a
large supermarket may view its advertising options as different to a local butcher
shop.

Notwithstanding the conclusions reached in its previous decisions, the Commission
examined the extent to which the various forms of advertising are seen as
substitutes by advertisers to assess whether or not it is appropriate to view the
different forms of advertising as being in separate product markets.

Advertisers appear to adjust their advertising spend from one platform to another in
response to consumer engagement and the extent to which the platform is
performing well, in terms of changing consumer behaviour through increased sales
or customer interaction. This may indicate that advertisers view the different
platforms as part of a wider advertising market.®

However, advertisers’ different methods of engaging with the consumer, advertisers’
views of the relative strengths of the different platforms and the extent to which
many different forms of advertising media are selected as part of a wider advertising

191
192
193
194
195
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Commerce Commission interview with Draft FCB (27 June 2016).
Commerce Commission interview with Draft FCB (27 June 2016).
Commerce Commission interview with [ ](22 August 2016).
Brambles above n 50 at [81].

Commerce Commission interview with PHD (28 June 2016).
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strategy, indicate that individual platforms are not substitutable and therefore
constitute separate product markets.

We remain of the view that suppliers of advertising inventory on the same platform
are likely to provide a stronger constraining effect on each other than those on a
different platform.

Therefore, we also consider that due to the different characteristics of print and
digital advertising, it is appropriate to consider them as forming separate advertising
product markets.

Advertisers view the two media types as providing different solutions, attracting a
different audience, and presenting a different type of message. For example, a
retailer advertising the fact of a sale on radio or TV versus providing details of the
products and the prices in the sale in a print advertisement.'®®

This is consistent with the Commission’s previous decisions where we viewed
different forms of media as complements to print advertising rather than substitutes.

Consequently, for the purposes of considering the proposed merger, we have
proceeded on the basis that there are separate relevant markets for print advertising
and digital advertising.197 For community newspaper advertising, we did not reach a
conclusion on the precise scope of the product market. We consider that there are
different customers who have different needs when it comes to community
advertising.

We have also considered the extent to which within the broader print advertising
there are separate relevant markets because of geographic or other considerations.
These markets are discussed in more detail in the sections on print and community
advertising below.

The ACCC’s recent cases

247.

248.

249.

In our Draft Determination, we considered that print and digital advertising should
be considered as separate product markets, consistent with the feedback received
from advertisers, and the different prices and characteristics of the two media.

The Applicants submitted that this approach was not consistent with recent ACCC
decisions.

The Applicants referred to the ACCC’s consideration of the “Western Australia
Decision”, the proposed acquisition of The Sunday Times and perthnow.com.au from
News Corporation (News) by Seven West Media (SWM) and also the “Queensland
Decision”, the proposed acquisition by News Corporation of Australian Regional
Media from APN News and Media.

196
197
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Commerce Commission interview with Harvey Norman (28 June 2016).
And also relevant markets for advertising delivered by radio, television and outdoor.
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The Western Australia Decision related to overlap between a Sunday newspaper and
several week-day publications as well as a number of online news sites. The
Queensland Decision involved a Brisbane metro title, some paid dailies and a number
of community newspapers.

In the Western Australia decision, the Applicants said, the ACCC appeared to place
greater reliance on the decreasing prevalence of print advertising, and the
concomitant increase of digital advertising. However, we note that in that decision,
the ACCC said that it:

... did not reach a concluded position on the delineation of the consumer-side
market. In particular, the ACCC did not form a final view as to whether print
newspapers and online news sites are in the same or separate product markets from
a consumer perspective. Instead the ACCC focused on the degree of constraint the

print newspapers and online sites provide on each other for different types of

198
readers.

In respect of advertising, the ACCC considered that:

While no single alternate form of advertising would replace the constraint that News
currently imposes on SWM, the ACCC considered that the various advertising
alternatives, including online, radio and TV, would collectively impose sufficient
constraint on SWM post-acquisition.

Contrary to the Applicant’s submission, we did have regard to the ACCC decisions in
our assessment of the proposed acquisition. However, our evidence shows that New
Zealand advertisers do not consider radio and television advertising to be as
substitutable for print advertising as advertisers in Western Australia. In addition,
where we see Fairfax and NZME as being the number one and two players providers
of online news with number three a long way behind, the ACCC noted that there
were at least two other parties with established online news sites (Fairfax and ABC)
that would likely provide constraint on the merged entity’s online news sites.

In respect of the Queensland Decision, the proposed merger related to the
amalgamation of a metro, some paid dailies and a number of community
newspapers. The ACCC did not conclude on market definition as it focused on the
overlap in community newspapers.

The ACCC did not oppose the merger because as in the Western Australia Decision,
Queensland advertisers consider there is substitutability with other forms of
advertising such as radio and television and that they would act as a constraint post-
merger. This is contrary to the responses of the majority of the 63 community
newspaper advertisers that we interviewed who see radio (not television because it
is too expensive for them) as a complement to community newspapers rather than a
substitute.

In addition, the ACCC had evidence of real estate firms sponsoring entry into the
community newspaper space whereas in New Zealand we have no such evidence.

198
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Lastly, the ACCC noted that Fairfax has an online presence focused on the Brisbane
region and was well placed to enter should the opportunity arise post-merger. We
note that in New Zealand, we have found no such potential entrant.

257. In conducting our competition analysis, as explained below, we recognise that within
the advertising industry there will be a range of different forms of advertising that
will be substitutes for different advertisers at different times and, in considering
whether competition will be lessened in the relevant markets, we will have regard to
these constraints from outside the market.

Competition analysis — digital advertising

258. Digital or online advertising is a broad category that encompasses all advertising
delivered over the Internet, via a consumer’s computer, mobile phone or tablet. The
advertising can be audio, video, image or text-based.

Digital advertising — product market

259. In our Draft Determination, we considered that within the broader supply of digital
advertising, there were separate markets for digital advertising (encompassing video,
search, social media, display and programmatic advertising), and for premium digital
advertising (encompassing homepage takeovers, mobile interstitials, and native
advertising).

The Applicants’ views

260. Inresponse to our Draft Determination, the Applicants submitted that there are not
separate markets for digital and premium digital advertising, rather they each form
part of a broader digital advertising market and that the evidence obtained by the
Commission supports that view.'?

261. The Applicants submitted that for there to be a separate market for premium digital
advertising, the Commission needs to show that there is a particular type of
customer group that primarily purchases this type of advertising and that the
merging parties would be able to price discriminate against these customers.’®

262. Data provided to the Commission by the Applicants showed that while homepage
takeovers, mobile interstitials and native advertising may be sold in different ways,
once they are converted to a cost per thousand ‘CPM’ basis, there is no significant
difference between the pricing of the home page takeovers and mobile interstitials,
and other forms of digital advertising such as display.

263. With reference to native advertising, the Applicants further submitted that while
they offer a creative service to advertising clients where the content of the
advertising can be created by NZME or Fairfax, there is no impediment to advertisers
bringing their own content to be featured as native advertising. The Applicants

199 Fairfax/NZME “Response to Commerce Commission Counterfactual Letter” (22 March 2017) at [80].

2% 1pid at [81].
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provided data that of the native advertising sold by Fairfax in 2016, over [ ]% of it
featured content created by the advertiser, not Fairfax.’”

264. Also, subsequent to the release of the Draft Determination, NZME informed the
Commission that it will [ ] homepage takeovers on its soon to be
redesigned nzherald.co.nz. NZME informed the Commission that demand for
homepage takeovers has [ ] rapidly in recent times with sales of homepage
takeovers [ ] over the past year.’®

265. In making the decision
[
] to better meet demand, which NZME submitted is moving
increasingly to mobile advertising.203

Advertisers’ views

266. The Commission interviewed a number of interested parties, including the largest
advertising agencies in New Zealand, and a cross-section of the Applicants’ digital
advertising customers.?*

267. Most of NZME’s and Fairfax’s customers in the digital advertising market are large
and sophisticated buyers that use rich data analytics to move advertising spend
around in response to sales results, price, or other metrics such as social media
views/sharing.

268. Industry participants explained that within the broader category of digital advertising
there are a number of different types of advertising that provide different benefits to
the advertiser. The key categories identified by advertising customers and providers
of advertising inventory are search, social media, mobile, video, display,
programmatic, mobile interstitial, homepage takeovers, and native advertising.’®

269. Within the digital advertising market, there is a range of products that are purchased
by advertisers for specific reasons and to achieve specific outcomes. For example, an
advertiser may choose a social media campaign to engage with a younger audience,
a homepage takeover to publicise a specific event, or programmatic advertising to
maximise the number of eyeballs reached with the minimum amount of spend.

270. | ] said that there are two major types of digital advertising. The first type
includes advertising that is managed and purchased through its advertising agency.
This type includes programmatic advertising, standard display advertising, social

2L Fairfax Response to Commerce Commission requests for information 2 February 2017 (14 February 2017)

at 16.

NZME “Response to NZCC request for information” (26 January 2017) at [5.2].

NZME “Response to NZCC request for information” (26 January 2017) at 13.

Refer to Attachment B for a list of parties we spoke to during our investigation who advertise in
community newspapers.

Commerce Commission interviews with FCB (27 June 2016), OMD (27 June 2016) and PHD (28 June
2016).
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media and search. These advertising types tend to have a standard format, a
standard measurement system and also a standard price.206

The second type involves a more in-depth relationship with the publisher and is built
around specific campaigns or parts of the business. The types of products [ ]
places in this category are native advertising and homepage takeovers.

The extent to which different media companies are active within these particular
categories varies. For example, within the search category, the choice would typically
be confined to Google, while in social media the choice would be between Facebook,
Instagram and Twitter.2%

Some advertisers consider these types of advertising valuable as they tie the scarcity
value (as there is a limited number of these types of advertising available each day)
with high reach and impact.208

Also, advertisers noted there is value in being able to utilise pre-booked advertising
such as mobile interstitials to target key events such as movie releases and changes
to interest rates, or to target specific shopping dates (asisused by [ ]).

The Commission’s view

275.

276.

277.

278.

We consider that within the broader category of digital advertising there are a range
of different sub-categories that provide advertisers with different outcomes.
However, contrary to our view in the Draft Determination, we no longer consider
homepage takeovers, mobile interstitials and native advertising as forming a
separate, ‘premium digital’ product market.

While some advertisers spoken to by the Commission®® expressed concern that the
merged entity would be able to increase the price of these premium digital
advertising products post-merger, we do not consider that they are sufficiently
distinct from either a supply or demand perspective to be in separate markets.

One of the key differences we highlighted in our Draft Determination is that these
types of advertising were sold in a different way to other forms of digital advertising
(on a price per day basis rather than a CPM). We were of the preliminary view that
the relative scarcity of these products, coupled in the case of native advertising with
the unique journalistic abilities of the merging parties made it appropriate to
consider them as being a separate market.

We also considered that certain types of digital advertising (such as homepage
takeovers and mobile interstitials) could be distinguished from other forms of digital
advertising in a number of ways. They have a high impact as they occupy a large
amount of screen space and (in the case of mobile interstitials) must be closed by the
user before the intended webpage can be viewed.

206
207
208
209
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Commerce Commission interview with Starcom (28 June 2016).

Commerce Commission interview with PHD (28 June 2016).
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279. These types of digital advertising are also different in that they are limited in supply.
For instance, for display, video, search and social media advertising, there is
(theoretically) a limitless supply as a different advertising impression can be
delivered each and every time a page is loaded.

280. By contrast, homepage takeovers and mobile interstitial advertisements are typically
only available to one advertiser per day and they enable the guaranteed placement
of the advertisement on that day. They are also typically sold on a per day basis (as
opposed to other forms of digital advertising which is sold on a cost-per-thousand or
cost per impression basis).

281. However, having reassessed our evidence, we accept that a key focus of all of the
advertisers we spoke to is a need to ensure that, given the advertising platform of
their choice, they are getting an appropriate return on their advertising investment.
Advertisers typically measure on a cost per thousand basis as it enables different
types of advertising to be compared in a meaningful way.210 If homepage takeovers,
mobile interstitials and native advertising were to have very different prices than
other digital advertising on a cost per thousand basis, it might suggest that they
would not be in the same market as other forms of digital advertising.

282. The pricing information provided to us by the Applicants indicated that when
converted to a CPM basis, there is little material difference in the cost of homepage
takeovers, mobile interstitials and native advertising when compared to other forms
of digital advertising.211

283. Therefore, we consider there is no significant difference (on a CPM basis) between
mobile interstitial advertising and other forms of digital advertising. The key
difference between mobile interstitials and other forms of digital advertising is their
scarcity, with a limited number of mobile interstitials available. Further, with the
exception of [ ], no advertising customer expressed concern regarding the impact
of the merger on mobile interstitials.

284. Inrelation to native advertising, the Applicants confirmed that there is no
impediment to an advertiser bringing its own content to be used in a native
advertisement. As a result, we are now of the view that the supply of native
advertising is similar to the supply of display advertising, in that a client may bring an
advertisement to the publisher and purchase space in which to display the
advertisement. We have therefore considered native advertising as part of a broader
digital advertising market.

285. We therefore consider that it is appropriate to consider the competition impacts of
the proposed merger on the market for digital advertising, encompassing video,
search, social media, display, programmatic, homepage takeovers, native
advertising, and mobile interstitials.

219 commerce Commission interview with DraftFCB (27 June 2016).

Commerce Commission interview with Fairfax (12 September 2016) and email from Russell McVeagh to
Commerce Commission (31 October 2016).
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Digital advertising — geographic scope

286. Consistent with our Draft Determination, we consider that as both NZME’s
nzherald.co.nz website and Fairfax’s stuff.co.nz website are available and published
nationwide, it is appropriate to consider the competition impacts of the proposed
merger on digital advertising customers at a national level. The Applicants did not
disagree with the Commission on this point.

Competition analysis

287. We considered whether the proposed merger is likely to result in a substantial
lessening of competition in the market for digital advertising.

288. NZME and Fairfax are each large suppliers of a wide range of digital advertising
inventory. Post-merger, they would no longer be independent suppliers. If there is
currently close competition between NZME and Fairfax for the supply of digital
advertising, then the merged entity could have increased market power.

289. Depending on the level of constraint provided by other suppliers of digital
advertising inventory, the merged entity could use any enhanced market power to
increase the price of its digital advertising products, or to reduce the quality, range
or service associated with its digital advertising products.

290. Price increases could be applied across all advertisers, or could potentially be
targeted at those advertisers that have fewer attractive alternatives for digital
advertising.

291. We have also considered how the proposed merger would impact on the KPEX
programmatic exchange and whether, as a result of the merging parties obtaining a
higher shareholding in KPEX, they would be able to operate the exchange to the
detriment of the other owners (being TVNZ and MediaWorks).

Applicants’ views

292. The Applicants submitted that the merged entity would not be able to raise the
prices of digital advertising above competitive levels in a converged New Zealand
market. This is because of strong competition from, for example, Google and
Facebook. The Applicants also submitted that New Zealand-focused advertising can
be provided through a plethora of other advertising options, including print, online,
TV, radio, cinema, and outdoor eg, billboards.*'?

293. Specifically, in the digital advertising market, the Applicants submitted that the
market for digital advertising is highly competitive, with the merged entity
representing less than 15% of all sales of digital advertising inventory available to
advertisers in New Zealand.?*?

12 Application at [14.11] - [14.12].

213 Application at [14.16].
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Others’ views

The extent to which NZME and Fairfax compete

294,

295.

296.

297.

298.

299.

The views expressed by advertising agencies and customers about the extent to
which the Applicants compete in the digital advertising market varied depending on
advertisers’ requirements. For example, if an advertiser is looking to run a social
media campaign or simply optimise search results, NZME and Fairfax are not likely to
be used or even approached because they are neither social media firms nor search
engines. However, the merging parties are generally viewed as close competitors for
the type of advertising and products that they offer.

When choosing whether or not to advertise on stuff.co.nz or nzherald.co.nz, omp***

indicated that it assesses how effective advertisements on these sites are in
converting audience to sales and it moves spend from less well-performing sites to
the others.?*

Starcom indicated that it does not pit NZME and Fairfax against each other regularly
but when this does happen, it tends to occur in a particular ring-fenced area, such as
rural-focused advertising. Starcom indicated that there would be an opportunity for
the merged entity to increase the price of display advertising and, if that price rise
was accompanied by an increase in the quality of the advertising product, then it
would be welcome. However, Starcom advised us that in the event that the price rise
was not accompanied by an increase in quality, it could use the size of its spend
(around [ ]) to explore other options.216

FCB was of the opinion that each of the merging parties provides a valuable
advertising environment because of the strength of their news products. This agency
said this credibility can rub off on the advertiser which is not always the case with
lesser known publishers.?*’

[ ] also considered MediaWorks and TVNZ to be substitutes for display
advertising and some video content but considered that NZME and Fairfax are the
stronger parties in terms of news content.”*®

[ ]said that the pricing of digital advertising can be mix of quality (in terms of
effectiveness) but also security. Some premium digital products, such as homepage
takeovers, are in high demand and need to be booked in advance to guarantee that
they are available on the day(s) when [ ] wants them.

[ ] so as to coincide with
advertising on other platforms.**
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Commerce Commission interview with Starcom (28 June 2016).
Commerce Commission interview with FCB (27 June 2016).
Commerce Commission interview with [ ] (31 August 2016).
Commerce Commission interview with [ ](26 August 2016).
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There are occasions when [ ] views the advertising products supplied by the
merging parties as a “must have”, because of the reach that NZME and Fairfax
provide. Moreover, [ ] considered that the biggest differentiation between the
merging parties and other suppliers of digital advertising is the type of content that
they offer.

[

Some concerns were also expressed by advertisers about the merged entity’s desire
to continue to innovate. | ] expressed some concern over whether the merged
entity would continue to innovate in the provision of digital advertising. [ ] noted
that no one really knows what new innovations are coming and that there are
potential new products or ways of thinking that might not happen with the

merger.zzo

[ ], a real estate firm, considered that the competition between NZME and Fairfax
has stimulated both parties to be innovative and invest in new methods of
advertising. An example provided by [ ] is the real estate carousel on
nzherald.co.nz which displays revolving display advertising of selected properties.

[ ]stated that shortly after this was introduced on nzherald.co.nz, Fairfax
followed suit with a similar product.221

Competition from other advertising suppliers

303.

304.

305.

306.

The majority of advertising customers the Commission spoke to considered that
competitors such as Facebook, Google, TVNZ and MediaWorks, would without the
merger continue to provide sufficient constraint on the merged entity for the digital
advertising products that they purchase.

Advertising agencies considered that with the merger, they would still have a
number of compelling alternatives for digital advertising. While the merging parties
are considered “tier 1” at a “homepage mass reach”, advertising agencies consider
that TVNZ, MediaWorks and other New Zealand-based website providers are still
effective.??

Some advertising agencies considered that while MediaWorks and TVNZ’s websites
have considerably lower visitor numbers, there are customers for whom those
providers are a better fit in terms of the environment they provide.??*

Large advertising agencies did not consider that they would be vulnerable to price
increases post-merger due to their size and ability to track and assess the
performance of different publishers. If the price of advertising on stuff.co.nz or
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Commerce Commission interview with [ ] (05 September 2016).
Commerce Commission interview with[ ] (21 September 2016).
Commerce Commission interview with Starcom (28 June 2016).
Commerce Commission interview with PHD (28 June 2016).
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nzherald.co.nz were to increase post-merger, they would discuss what

efficiencies the agency would gain as a result of the merger. If the price increase did
not come with those efficiencies, they would look elsewhere (to Google, Facebook,
MediaWorks and TVNZ).?**

Advertising agencies considered®® that they will nearly always use Google as all

clients require paid search advertising and, in some circumstances, Google will be
the only digital product used. FCB considered that while there is a concern that
prices could increase with the merger, the reality is that they (the merging parties
and the advertising agencies) need each other and there are enough alternatives for
FCB to find an audience if the merged entity were to push prices up.226

Some corporate advertisers spoken to by the Commission had a slightly different
view on the extent to which other providers of digital advertising would act as a
constraint on the merged entity. [ ] considered that in the digital area there
are only a small number of key New Zealand sites, being stuff.co.nz, nzherald.co.nz,
trademe.co.nz, metservice.co.nz, tvnz.co.nz, threenow.co.nz and seek.co.nz.?”’

Nevertheless, advertisers generally view Facebook and Google as playing a significant
role in the supply of digital advertising as they are “huge” digital advertising
platforms, with one large advertiser noting that in recent years it has been able to
reach a number of people through Facebook, Google and TVNZ onDemand.**®

Some advertisers noted that Google and Facebook have a different offering to the
merging parties with Google dominant in search and able to be more direct in its
tailored display options. Facebook was seen as offering a product that is tailored to a
highly segmented audience with its advertising displayed in a very different social
context.””’

MediaWorks said that its Newshub brand and the ability to tie advertising to the full
range of MediaWorks’ products [ ]. For example, a home improvement
show broadcast on ThreeNow could carry associated digital, radio and television
advertising for a building supply merchant or appliance retailer.*

TVNZ considered that the key to advertising is the ability to combine audience reach
with a rich data set.

[ ] to appeal to a
large set of advertisers. TVNZ was concerned that with the merger, smaller
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Commerce Commission interview with OMD (27 June 2016).

Commerce Commission interviews with OMD (27 June 2016), PHD (27 June 2016), Starcom (28 June
2016), FCB (27 June 2016).

Commerce Commission interview with FCB (27 June 2016).

Commerce Commission interview with [ ] (31 August 2016)
Commerce Commission interview with [ ](26 August 2016).
Commerce Commission interviews with [ ] (5 September 2016), [ ] (22 August 2016).

Commerce Commission interview with MediaWorks (29 June 2016).
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competitors would be disadvantaged as an advertiser could obtain this large reach
from a single entity, [ .21

The Commission’s view

313.

314.

315.

316.

317.

318.

The Commission considers that Fairfax and NZME are close competitors for the
supply of the majority of the digital advertising products they sell.

Nevertheless, the main competitive constraints cited by the Applicants — Google and
Facebook — offer significant reach and scale advantages, particularly when combined
with the rich data sets they each possess regarding users and their interests,
purchasing behaviour and networks.

Google, in particular, is able to leverage its Google AdWords and Ad Exchange
services to be a significant competitor in the supply of a broad range of digital
advertising services. Similarly, Facebook’s social element and ability to offer
targeted, context-rich advertising is reflected in its large (and growing) use by
advertisers.

The downside of this aggregation for advertisers is that they have less control over
the placement of their advertising. In general, the presence of content aggregatorsza'2
means that advertisers cannot control what content their advert is placed next to,
whereas placing an advert on stuff.co.nz or nzherald.co.nz means it will be placed on
a news website and associated with these brands.

Overall, however, we consider that other existing providers of digital advertising
provide a constraint on the merging parties. The majority of this constraint stems
from large aggregators or intermediaries such as Google and Facebook but also (to a
lesser extent) from other news and information providers such as TVNZ and
MediaWorks. While these other providers have considerably fewer visitor numbers
(and therefore reach) than the merging parties or the aggregators and
intermediaries, they have a well-known and respected brand which is attractive to
some advertisers.

This constraint is diminished when the advertiser is seeking to target its advertising
within a news environment. To achieve comparable reach to the merging parties, an
advertiser must combine purchases across a number of suppliers (such as TVNZ,
MediaWorks and others) which adds cost and complexity for the purchaser.
Nonetheless, the Commission considers that currently the market for digital
advertising is competitive (and likely to remain so with the merger) with a number of
alternative options for digital advertising.
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Commerce Commission interview with TVNZ (27 June 2016).
A content aggregator compiles content from a variety of sources and presents that content to readers in
the form of a selection of website links. An example of this is Google News.
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NZME and Fairfax are joint venture owners, with TVNZ and MediaWorks, in KPEX
Limited.?*® KPEX operates as an ad exchange to sell remnant digital advertising
inventory across publishers' online and mobile websites. Each of the joint venture
parties holds a 25% share in KPEX.

We considered the extent to which the proposed merger would result in the merging
parties having a greater control over KPEX than TVNZ and MediaWorks, and whether
this would enable them to operate the exchange in such a way as to disadvantage
TVNZ and MediaWorks.

Currently, all four shareholders in KPEX have an equal shareholding with each of
them providing representation on the KPEX board and contributing to the running of
the company. The day-to-day operations of the company are carried out
independently from the shareholders.

An initial concern was that through the merged entity acquiring a 50% shareholding
in KPEX (as opposed to the equal 25% shareholdings of the four shareholders at
present), it could be afforded a degree of influence that it could in some way favour
the placement of its own advertising inventory over that of other KPEX shareholders.

However, KPEX relies on sophisticated algorithms to match advertising inventory
with the needs of the advertiser and it does this without reference to an individual
publisher’s requirements. In addition,
[ 1.
[

1.

To this extent, [ ] to prevent the merged entity
from gaining a substantial degree of influence over KPEX.

Conclusion on digital advertising

325.

For the reasons outlined above, the Commission is satisfied that the proposed
merger between Fairfax and NZME will not have, or would not be likely to have, the
effect of substantially lessening competition in the market for digital advertising in
New Zealand.

Competition analysis — print advertising

326.

Print advertising is a broad category which encompasses a number of different types
of publications. Within print the merging parties produce a number of different
publications, often with different geographical footprints, subscription pricing, and
content focus. The key categories of these relevant to this merger are:
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326.1 Sunday newspapers — weekly publications which are published on a Sunday
and carry a subscription or cover price, encompassing the Sunday Star-
Times and the Sunday News (Fairfax), and the Herald on Sunday (NZME);

326.2 metropolitan daily newspapers — daily newspapers published in the main
metropolitan centres and regions and which carry a cover or subscription
price, in particular, The Dominion Post and Waikato Times (Fairfax) (Waikato
region) and The New Zealand Herald and the Hawke’s Bay Today (NZME)
(Hawke’s Bay region), for both the weekday and Saturday editions; and

326.3 community newspapers — typically weekly, free publications which are
distributed within relatively small geographical boundaries.

Market definition — print advertising

327.

328.

329.

330.

331.

Advertisers spoken to by the Commission view Sunday newspapers, metropolitan
dailies and community newspapers as delivering a different type of audience and
advertising performance. For example, community newspapers are seen as providing
low-cost (to both the advertiser and the reader), geographically-targeted advertising.
Whereas a metropolitan daily, such as The Dominion Post, targets a more affluent
audience that is spread across a wider region.za'4

The Commission considers that within the range of different print categories, certain
types of publications (such as those that are distributed or sold in the same
geographic area or which have a similar cover or subscription price) are likely to be
viewed by advertising customers as closer substitutes than others.

This is because these publications generally attract a different audience, have
different prices, and often target different geographical areas. In addition, a
publication in any of these categories is likely to have as its closest rival a similar
publication.

For the purposes of considering the competition effects of the proposed merger, we
have proceeded on the basis that there are relevant markets for Sunday newspaper
advertising, metropolitan daily newspaper advertising, and community newspaper
advertising.

In reaching this view, we considered whether Saturday newspapers are in the same
market for advertisers as Sunday newspapers. However, we have not defined the
market on a ‘weekend’ newspaper basis because, as outlined below, feedback from
both the Applicants and advertisers is that the Saturday and Sunday newspapers
attract different types of advertisers. In any event, because the Applicants own all
the metropolitan daily newspapers in the North Island, approaching the Sunday
newspaper market in this way would not necessarily alter our competition analysis
as the competitors in the market would still only be NZME and Fairfax.
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We have also proceeded on the basis that within each of these relevant markets
there are likely to be separate geographic markets defined by the distribution or
circulation boundaries of the individual publications.

In carrying out our competition analysis, we recognise that different types of print
advertising will be substitutes for different advertisers at different times. Also,
depending on the advertiser and the goals of the advertising campaign, different
print publications in different geographic areas will be substitutes. We have had
regard to this when c