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INTRODUCTION AND EXECUTIVE SUMMARY

1.

This is an application under section 58(1) of the Commerce Act 1986 for authorisation to enter into,
and give effect to, provisions in an arrangement to which section 27 may apply.

The applicant is the Infant Nutrition Council (INC) on behalf of its members, who will be entering into
the arrangement.

The Commission's 2015 determination (2015 Determination) authorised the members of the INC to
enter into, and give effect to, the INC Code of Practice for the Marketing of Infant Formula in New
Zealand (INC Code), which is attached as Appendix 1. The INC Code is an agreement under which
INC members agree to restrict their marketing activities for infant formula. "Infant formula" is defined
in the INC Code as including formula that is suitable for infants up to 4 to 6 months old.

The INC Code is an important part of New Zealand fulfilling its obligations under the World Health
Assembly's International Code of Marketing of Breast Milk Substitutes (WHO Code). The WHO
Code aims to protect and promote breastfeeding, and to restrict the marketing of breast milk
substitutes in ways that could undermine this aim.

The INC Code restricts members of the INC from engaging in the following marketing activities in
relation to infant formula for babies up to 4 to 6 months old (collectively, the restrictions):

(a) advertising infant formula to the general public;

(b)  distributing free samples to pregnant women, mothers of infants, or the families and caregivers
of infants;

(c) distributing free samples to healthcare professionals as a sales inducement;

(d)  marketing personnel seeking direct or indirect contact with pregnant women or with parents of
infants and young children;

(e) distributing bulk quantities of free infant formula product to the health system, as a sales
inducement;

(f) distributing gifts of utensils or other articles that may discourage breastfeeding, whether to
pregnant women, mothers of infants, or caregivers of infants; and

(g) offering inducements to healthcare professionals.

In its 2015 Determination, the Commission considered that the restrictions in the INC Code were
likely to lessen competition, but that the competitive detriments were outweighed by the likely public
benefits.

The INC is proposing to extend the application of the INC Code to cover formula for infants aged 6 to
12 months (often referred to as "follow-on formula"), as well as formula for babies aged up to 4 to 6
months. The proposed changes to the INC Code (Proposed INC Code) are attached as Appendix
2. That s, the INC proposes to apply the same restrictions to follow-on formula as are currently
applied to formula for babies aged up to 4 to 6 months. In the Proposed INC Code, the proposed
new definition of "infant formula" is:

"any food described or sold as an alternative for human milk for the feeding of infants up to the age
of twelve months and formulated in accordance with all relevant clauses of the Australia
New Zealand Food Standards Code, including Infant Formula Products Standard 2.9.1."
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10.

11.

12.

13.

14.

15.

If the Commission grants authorisation for the relevant restrictions in the Proposed INC Code, the
INC members will adopt the Proposed INC Code in place of the current INC Code.

The INC has considered extending the INC Code in this manner for some time. It considers that now
is the appropriate time to do so. The impetus for the Proposed INC Code was a letter received by
the INC from the New Zealand Director of Public Health in May 2017 (attached as Appendix 3). In
that letter, Director of Public Health Dr Caroline McElnay encourages the INC to extend the INC
Code for a number of reasons, including that it would:

(a) align with recent guidance from the World Health Assembly;’
(b)  align with the position in Australia;

(c) be consistent with the Ministry of Health's nutrition guidelines for infants (the Ministry's
guidelines are discussed below in relation to the health benefits of the Proposed INC Code);
and

(d)  support public health goals for the protection and promotion of breastfeeding in New Zealand.

Members of the INC are currently unrestricted in their ability to engage in marketing activities for
follow-on formula (subject to food standards regulation and the Fair Trading Act 1986). If the INC
Code is not extended to cover follow-on formula, INC members will continue to engage in such
marketing activities (albeit, the extent to which they currently do so is small) and will have the ability
and incentive to increase those marketing activities in future.

If the Proposed INC Code is adopted, INC members will cease marketing follow-on formula directly
to the general public.

The INC accepts that marketing is a key part of the competitive process. Restricting marketing
activities will lessen competition by depriving manufacturers and marketers of a key method of
competing in the market. This could be detrimental to both manufacturers and marketers (who may
make fewer sales), and purchasers (who may not have sufficient information to make optimal
decisions).

However, restricting the marketing of follow-on formula supports the public health goal of protecting
and promoting breastfeeding, by restricting the marketing of breast milk substitutes in ways that
could undermine this aim, with the objective of improving breastfeeding rates. Breastfeeding is
widely recognised as a way to improve the health and nutrition of infants, young children, and their
mothers. The Ministry of Health states that implementing the WHO Code is an important part of
creating an overall environment that enables mothers to make the best possible feeding choice,
based on impartial information free of commercial influence, and to be fully supported in doing so.2
The Ministry of Health recommends that babies are breastfed until they are at least one year old.3

If the INC Code is extended to cover follow-on formula, there will be public health benefits that result
from improved health outcomes for both infants and their mothers.

In light of the above, the INC submits that public benefits to be gained from the Proposed INC Code
outweigh the detriment arising from the lessening of competition, and the Commerce Commission
should grant the requested authorisation.

" http://www.who.int/nutrition/topics/guidance-inappropriate-food-promotion-iyc/en/.
2 http://www.health.govt.nz/publication/implementing-and-monitoring-international-code-marketing-breast milk-substitutes-nz-code-nz.
3 http://www.health.govt.nz/your-health/healthy-living/babies-and-toddlers/breastfeeding ?icn=yh-breastfeeding&ici=readmore.
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PART 1: DETAILS OF APPLICANT AND OTHER PARTIES

The applicant

16.

This notice is given by Infant Nutrition Council Limited on behalf of its members.

Registered office: Salvation Army House
Level 2, 2-4 Brisbane Avenue
Barton ACT 2600
Australia

New Zealand physical address: Datacraft House
99-105 Customhouse Quay
Wellington

New Zealand postal address: PO Box 25-420
Wellington 6146

New Zealand
Telephone: +64 9 354 3272
Facsimile: +61 26273 1477
Website: http://www.infantnutritioncouncil.com
17. The contact person at the INC is:
Jan Carey, CEO
Telephone: +61 2 6273 8164
Email: jancarey@infantnutritioncouncil.com.au
18. Correspondence and enquires should in the first instance be addressed to:
Buddle Findlay
PO Box 2694
Wellington 6140
Attention: Susie Kilty / Jessica White
Telephone: +64 4 498 7356 / +64 4 462 0805
Email: susie.kilty@buddlefindlay.com / jessica.white@buddlefindlay.com
19.  Infant Nutrition Council Limited is a company limited by guarantee, incorporated in Australia. It is
owned by manufacturers and marketers of infant formula, follow-on formula, and other early life
nutrition products in Australia and New Zealand.
20. Details of the applicant and its membership (ie, the parties to the agreement that is the subject of this
application) are set out in full in Part 2.
Background
21.  As the Commission is aware, the INC publishes the INC Code that contains provisions under which

members agree to restrict their marketing (but not pricing) activities in relation to formula appropriate

for infants up to 4 to 6 months old.
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22.  The INC Code was introduced as part of New Zealand's compliance with its international obligations
in relation to supporting breastfeeding.

23. The infant formula marketing restrictions in the INC Code were authorised by the Commerce
Commission in the 2015 Determination.

Description of proposed practice

24.  The INC and its members now propose to amend the INC Code so that the current restrictions on
marketing activities extend to cover follow-on formula (suitable for infants from 6 to 12 months old).
The INC members have not adopted the Proposed INC Code, and will not do so unless and until the
Commerce Commission grants authorisation.

25.  The nature of the marketing restrictions will not substantively change. The applicant proposes to
amend the definition of "infant formula" in the INC Code so that the term will include all formula for
babies up to 12 months of age (instead of just babies aged up to 4-6 months, as is the case under
the current version of the Code). This will, in effect, extend the application of the existing restrictions
to follow-on formula as well.

26. The restrictions in the Proposed INC Code fall broadly into two categories:

(a) restricting the usual ways in which INC members communicate with end consumers (ie, buyers
of infant formula products); and

(b)  restricting the use of samples or donations as an inducement.
27.  Specifically, the restrictions are:

(a) Article 5.1: The advertising of infant formula to the general public, prepared by or under the
local control of INC companies through mass media, including television, national or local
newspapers, magazines, radio, the electronic media or at point of purchase should be
avoided,

(b)  Article 5.3: INC companies should not distribute samples of infant formula to pregnant women,
mothers of infants, or their families and caregivers of infants;

(c) Article 5.4: Gifts of utensils or other articles that may discourage a mother from breastfeeding
her infant should not be distributed to pregnant women, mothers of infants and caregivers of
infants.

(d)  Article 5.5: Marketing personnel, in their business capacity, should not seek direct or indirect
contact with pregnant women or with parents of infants and young children;

(e) Article 6.5: Quantities of infant formula can be purchased by health care organisations at
wholesale prices. However, the distribution of bulk quantities of free product to the health care
system should be avoided. This provision is aimed at avoiding incentivising distribution of
large quantities of free product within the health system as a sales-related inducement, and
thereby encouraging use of formula divorced from a discussion and assessment of the
features of any particular infant formula product, its suitability, and the health benefits of
breastfeeding; and

(f)  Article 7.2: No financial or material inducement to promote infant formula should be offered to
health workers, health practitioners or members of their families. This provision is aimed at
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ensuring that purchasers of infant formula receive impartial and accurate information from
health works and health practitioners.

(g) Article 7.3: Samples of infant formula, or of equipment or utensils for the preparation or use of
infant formula, may be provided at the request of a health practitioner on completion of a
“Samples Request Form” consistent with the Infant Nutrition Council approved form and only
for the purposes of professional evaluation and research, or for the education of mothers and
carers who have made the informed decision to provide infant formula to their infants.

28. Overall, the INC Code's emphasis is on information and education — not only about the benefits and
superiority of breastfeeding, but also other matters that would not be typical in the context of
marketing a consumer product.

29. The INC recognises that undertaking advertising and promotional activities of the type restricted
under the Proposed INC Code would ordinarily be expected to be part of the competitive process.
The restrictions on marketing embodied in the Proposed INC Code would therefore mean that there
is some lessening in competition under those arrangements (as recognised by the Commission in
paragraph 49 of the 2015 Determination).*

4 For completeness, the INC submits that the restrictions in the Proposed INC Code do not constitute cartel conduct.
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PART 2: THE INDUSTRY

Introduction

30.

This part of the application sets out information about:
(@) the INC and its members;
(b)  the manufacture and supply of infant formula products in New Zealand; and

(c) the INC Code, including its context, significance, and the INC's rationale for proposing to
extend marketing restrictions to include follow-on formula.

The applicant

31.

32.

33.

34.

35.
36.

As mentioned, Infant Nutrition Council Limited is a company limited by guarantee, incorporated in
Australia. It is owned by manufacturers and marketers of infant formula, follow-on formula and other
early life nutrition products in Australia and New Zealand. In Australia, the members of INC are
bound by the Marketing in Australia of Infant Formula Agreement (MAIF Agreement). In New
Zealand, the INC's members are bound by the INC Code.

The INC itself is not a manufacturer or marketer of infant formula products, and it is not a party to the
INC Code or the Proposed INC Code.

The INC's manufacturer and marketer owners are the ordinary members and associate members
listed in Appendix 4. Contact details for each member are also provided in Appendix 4. They
include global manufacturers Nutricia, Nestlé, and Heinz Watties, as well as a large number of
smaller suppliers of infant formula products in New Zealand.

Membership of the INC is voluntary. Ordinary membership is open to manufacturers and marketers
of infant formula in Australia and New Zealand. Associate membership is open to manufacturers,
marketers of infant formula, and other interested parties that are neither manufacturers nor
marketers. There are industry participants who are not INC members, but their combined market
share is negligible.

The applicant can provide shareholding information for members of the INC on request.

The INC currently has nine directors. Each ordinary INC member has one representative on the
board. Associate members may elect up to two members to the board between them. The current
directors are:

(@) Hamish Reid — chair;

(b)  Victoria Landells — deputy chair; and
(c) Nigel King;

(d) Karl Ye;

(e) Ailish Hanley;

(f) Xavier Payrard;

(g) Patricia Demopoulos;

(h)  Roger Schwarzenbach; and

0] Shareef Khan.
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Manufacture and supply of infant formula products

About infant formula products

37.

38.

39.

40.

41.

42.

As mentioned, members of the INC manufacture and/or market infant formula products. The Codex
Alimentarius (a collection of internationally recognized standards developed and maintained by the
Codex Alimentarius Commission, and recognised by the World Health Organisation) defines infant
formula as:

"a breast-milk substitute specially manufactured to satisfy, by itself, the nutritional requirements of
infants during the first months of life up to the introduction of appropriate complementary feeding."

The Codex Alimentarius defines follow-up formula (an alternative name for follow-on formula) as:

"a food intended for use as a liquid part of the weaning diet for the infant from the 6th month on and
for young children."

The Australia New Zealand Food Standards Code defines infant formula as:

"an infant formula product that:

(a) is represented as a breast-milk substitute for infants; and

(b) satisfies by itself the nutritional requirements of infants under the age of 4 to 6 months."
The Australia New Zealand Food Standards Code separately defines follow-on formula as:

"an infant formula product that:

(a) is represented as either a breast-milk substitute or replacement for infant formula; and

(b) is suitable to constitute the principal liquid source of nourishment in a progressively
diversified diet for infants from the age of 6 months."

Finally, the MAIF Agreement defines infant formula as:

"any food described or sold as an alternative for human milk for the feeding of infants up to the age
of twelve months and formulated in accordance with all relevant clauses of the Australia New
Zealand Food Standards Code, including Infant Formula Products Standard 2.9.1."

The INC proposes to use the definition of "infant formula" from the MAIF Agreement in its Proposed
INC Code. This effectively extends the meaning of "infant formula" in the Proposed INC Code to
include not only formula for babies aged 0-6 months, but also formula for babies aged 6-12 months.
In this application, unless the context otherwise requires:

(@)  the term "infant formula" refers to formula for babies aged 0-6 months; and

(b)  the term "follow-on formula" refers to formula for babies aged 6-12 months. For clarity, we
record that the term "follow-on formula" is not used in the Proposed INC Code.

The manufacturing process

43.

44,

Infant formula and follow-on formula supplied in New Zealand may be manufactured in New Zealand
or imported from other countries.

All infant formula products available in New Zealand are made to stringent quality and compositional
standards to meet the regulatory requirements for food supply in Australia and New Zealand, which
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45.

are set by Food Standards Australia New Zealand. The final products must meet very strict
specifications.

The manufacturing process involves heat treatment, which manages the microbiological quality of the
product. Quality control procedures are very strict. Stringent hygiene standards are in force
throughout the manufacturing process with a view to ensuring that the risk of potential contamination
is kept to an absolute minimum.

Distribution channels

46.

47.

48.

49.

50.

51.

52.

Infant formula products are distributed in New Zealand to end users through retailers and hospitals.

The sale of infant formula products to consumers in New Zealand is dominated by the two large
supermarket chains, Progressive Enterprises Limited and the Foodstuffs group (Foodstuffs North
Island Limited and Foodstuffs South Island Limited).

A much smaller proportion of sales is made through alternative retail channels, such as pharmacies,
online retailers, direct sales from manufacturers, and mass channels such as The Warehouse.

Although the INC Code and the Proposed INC Code do not and will not apply to retailers, retailers
are generally aware of the requirements of the INC Code, and the INC has published a document
entitled "Information for Retailers". That document sets out the key features of the INC Code that are
relevant for retailers, and is attached as Appendix 5.

At present, the INC is aware that at least one of the major suppliers of infant formula products in New
Zealand, and several minor ones, sell directly to consumers online.

In addition to the channels mentioned above, infant formula products (both infant formula and follow-
on formula) are also supplied to hospitals. The products supplied are pre-mixed liquid infant formula
(mainly for pre-term babies), as well as infant formula and follow-on formula in powdered form.
Hospitals tend to regularly rotate suppliers to ensure that one brand is not favoured over another.

In its 2015 Determination, the Commission considered that the restrictions in the INC Code on
marketing infant formula were unlikely to raise significant competition issues for hospital distribution,
and did not consider it in any detail. The INC submits that it would be appropriate for the
Commission to take a similar approach to analysing the current application for the same reason.

Current industry trends and developments

53.

54.

55.

The infant formula products industry has a significant history of technical innovation through research
and development. A primary focus of research and development is on producing infant formula
products that contain ingredients found in breastmilk and more closely match the outcomes of
breastfed infants. There is also a focus on producing infant formula products for specific medical
requirements, and for dietary restrictions.

Technical innovation typically occurs over a long timeframe because of the rigorous testing required
to ensure the safety and benefits of infant formula products.

Members of the INC recognise the importance of the promotion of breastfeeding as providing the
best possible nutrition for infants and young children. This is reflected in the requirement set out in
the INC Code of Conduct for each member of the INC to display the following statement on their
websites:

BF\58033983\1 | Page 9



56.

"Breast milk is the normal way to feed a baby and is important for baby's health. Professional
advice should be followed before using an infant formula. Introducing partial bottle feeding could
negatively affect breastfeeding. Good maternal nutrition is preferred for breastfeeding and
reversing a decision not to breastfeed may be difficult. Infant formula should be used as directed.
Proper use of an infant formula is important to the health of the infant. Social and financial
implications should be considered when selecting a method of feeding."

Recognition of the importance of the promotion of breastfeeding as providing the best possible
nutrition for infants up to 12 months old is further reflected by the INC's desire to have the INC Code
extended to apply to follow-on formula.

Background and operation of the INC Code

Establishment and overview

57.

58.

59.

The INC's constitution requires its members to comply with a Code of Conduct published by the INC
pursuant to its constitution. The Code of Conduct requires the INC's members to comply with the
INC Code.5 The INC's constitution and Code of Conduct are attached as Appendices 6 and 7
respectively.

The directors of the INC have the power to terminate or suspend a member's membership if the
member refuses or neglects to comply with the constitution which, indirectly, means that a failure to
comply with the INC Code may lead to expulsion from the INC.

The INC Code has a complaints process that is administered by the Ministry of Health. This process
facilitates New Zealand's implementation and monitoring of its obligations under the WHO Code.
The complaints process has three parts: initial written complaint, reference to the Compliance Panel,
and appeal to the Adjudicator. The Compliance Panel and Adjudicator have no power to sanction
market participants that are in breach. However, they do make findings that can have significant
reputational impact.

The WHO Code

60.

61.

62.

63.

The INC Code is an important part of New Zealand's fulfiiment of its obligations under the WHO
Code.

The WHO Code was adopted by the 34th session of the World Health Assembly in 1981 as a
minimum requirement to protect and promote appropriate infant and young child feeding. In
particular, it protects and promotes breastfeeding, and aims to restrict the marketing of breast milk
substitutes in ways that could undermine breastfeeding.

New Zealand is a signatory of the WHO Code, which commits New Zealand to progressing the aims
of the WHO Code. The WHO urged all member states to take action to give effect to the WHO
Code's principles and aims, (including subsequent relevant World Health Assembly resolutions),
where appropriate to their social and legislative framework.

The WHO Code was adopted on a voluntary basis by New Zealand in 1983. The then government
directed that the WHO Code was to be implemented and monitored through consensus and
discussion, not through legislation. Consistent with that direction, the Ministry of Health is committed
to giving effect to the WHO Code in New Zealand. The Ministry of Health document implementing

5 INC members who do not manufacture or market products covered by the INC Code (such as toddler milk) are not restricted by the
INC Code.
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64.

65.

and monitoring the International Code of Marketing of Breast-milk Substitutes in New Zealand: The
Code in New Zealand is attached as Appendix 8.

The WHO Code is given effect in New Zealand under four New Zealand codes. They are:
(@) Code of Practice for Health Workers (published by the Ministry of Health);

(b)  Advertising Standards Authority Code for Advertising of Food (published by the Advertising
Standards Authority);

(c) Australia New Zealand Food Standards Code (published by Food Standards Australia New
Zealand — an Australian independent statutory agency); and

(d)  INC Code of Practice (published by the INC).

For clarity, the INC notes that some parts of the Ministry of Health website refer to the New Zealand
Infant Formula Marketers' Association, and its Code of Practice (NZIFMA Code of Practice). The
NZIFMA has been incorporated into the INC, and the INC Code of Practice supersedes the NZIFMA
Code of Practice.

The impetus for extending the INC Code to cover follow-on formula

66.

In 2017, the Ministry of Health wrote to the Infant Nutrition Council expressing its desire for the
restrictions in the INC Code to be extended to cover follow-on formula (attached as Appendix 3). It
encourages the INC to do so for a number of reasons, including that extending the INC Code would:

(a) align with recent guidance from the World Health Assembly;
(b)  align with the position in Australia;

(c) be consistent with the Ministry of Health's nutrition guidelines for infants (the Ministry's
guidelines are discussed below in relation to the health benefits of the Proposed INC Code);
and

(d)  support public health goals for the protection and promotion of breastfeeding in New Zealand.

The position in Australia

67.

68.

As mentioned, in Australia, the members of INC are bound by the MAIF Agreement. The MAIF
Agreement contains similar marketing restrictions to the INC Code, however, the MAIF Agreement
covers both infant formula and follow-on formula.

In 2016 the MAIF Agreement was authorised by the Australian Competition and Consumer
Commission (ACCC).¢ In that determination (ACCC Determination) the ACCC considered that, on
balance, the marketing restrictions in the MAIF Agreement were likely to result in significant public
benefit from promoting and protecting breastfeeding and avoiding regulatory costs. Those benefits
outweighed any public detriment, including from the lessening of competition caused by the
restrictions on marketing.

Status of the current INC Code, and the Commission's power to revoke its existing authorisation

69.

The applicant seeks the Commission's authorisation to enter into, and give effect to, the relevant
restrictions in the Proposed INC Code.” If the authorisation is granted, INC members will adopt the

5 The determination is on the ACCC's authorisations register: https://www.accc.gov.au/public-registers/authorisations-and-
notifications-registers/authorisations-register/infant-nutrition-council-limited-revocation-and-substitution-a91506-a91507.
” The relevant restrictions are listed in paragraph 27 of this application.
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Proposed INC Code in place of the current INC Code. In other words, the current INC Code will fall

away.

70. The Applicant submits that, on that basis, if the Commission grants authorisation for the Proposed
INC Code, it can revoke the authorisation that applies to the current INC Code. The Commission is
empowered to do so by section 65(1)(b) of the Commerce Act 1986, because it can be satisfied that
there has been a material change of circumstances since that authorisation was granted. The
relevant material change of circumstances comprises the proposal by the INC Board to adopt the
Proposed INC Code in place of the current INC Code, and the fact that the Proposed INC Code has
a materially expanded scope compared with the current INC Code.8

Relevant mergers and acquisitions

71. The INC is not aware of any mergers or acquisitions in the industry in New Zealand in the past
five years.

8 If the Commission granted this application for authorisation but did not revoke the authorisation that applies to the current INC Code,
the existing authorisation would become redundant, because the Code to which the existing authorisation relates would no longer
exist.

BF\58033983\1 | Page 12



PART 3: MARKET DEFINITION

72.

73.

74.

75.

In the 2015 Determination, the Commission considered that the relevant market was the market for
stage one formula (ie, infant formula) sold in New Zealand through retail channels (see paragraph 29
of that determination).

For the purposes of this application, the applicant submits that it would be appropriate for the
Commission to adopt national markets for the supply of:

(a) infant formula (for babies aged up to 4 to 6 months); and
(b)  follow-on formula (for babies aged 6 to 12 months).

Consistent with the 2015 Determination, the applicant considers that it is not necessary to define
separate markets for the supply of infant formula or follow-on formula to hospitals, because the
volumes sold through hospitals are very small, and the proposed arrangement is unlikely to raise any
particular competition issues for hospital distribution.

Also, consistent with the ACCC Determination, the applicant does not consider it necessary to
precisely define the boundaries of the relevant markets in order to examine the likely public benefits
and detriments of the current application. The applicant submits that the Commission should:

(a) assess the effect of the conduct on competition between manufacturers and importers of infant
formula; and

(b)  assess any flow-on effects on breastfeeding rates in New Zealand that may result from the
conduct.
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PART 4: COUNTERFACTUAL

The market for infant formula

76.

If the Proposed INC Code is not implemented, the marketing restrictions on infant formula in the
current INC Code will continue, pursuant to the Commission's previous authorisation in its 2015
Determination.

The market for follow-on formula

77.

78.

79.

80.

81.

82.

The effect of the Proposed INC Code on the market for follow-on formula is different, because INC is
aware that several of its members currently advertise follow-on formula to the New Zealand public.
There are no restrictions on such marketing activities at present.

For example, the following types of conduct currently occur:

(a) Heinz Watties advertises a money back guarantee on its website in relation to follow-on
formula, and also offers discount coupons for in-store purchases on its website;

(b)  New Image Group offers free samples of follow-on formula; and
(c) Fonterra advertises a money back guarantee on its website in relation to follow-on formula.

In the factual, some of these marketing activities are likely to contravene the marketing restrictions in
the Proposed INC Code and would accordingly cease.

Further, there may be additional marketing of follow-on formula by INC members in New Zealand of
which the INC is not aware. The INC does not monitor marketing activities that fall outside of the
current INC Code.

In the 2016 ACCC Determination, the ACCC considered that, without any general restrictions on
marketing, formula manufacturers individually have an incentive to market their products unless they
all agree not to do so, for fear of losing market share to competitors.

In the factual, competitive marketing of follow-on formula by INC members will cease. This means
that, compared with the counterfactual, the Proposed INC Code will lessen competition.
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PART 5: EXISTING COMPETITORS

Existing competitors

83.

84.

85.
86.

87.

88.

The majority of competitors in the relevant markets are members of the INC. As mentioned, there
are industry participants who are not INC members, but their combined market share is negligible.
Supply of infant formula and follow-on formula by those competitors who are not members of the INC
comprises less than 1% of the total supply (whether measured by value and/or volume). In addition,
and as explained further below, a number of competitors compete in the market in New Zealand but
do not have significant market share, including small companies that sell relevant products in

New Zealand but are principally producing products for export markets. Some of these companies
are members of the INC, and some are not.

The major suppliers of follow-on formula are Nutricia, Nestlé and Heinz Watties, who together supply
approximately 97% of the market.

How competitors compete

Although there are regulatory constraints on the composition, labelling and marketing of follow-on
formula, within those constraints the market is dynamic and innovative.

In particular, market participants compete on the following non-price factors:

(a) participants may use specific approved ingredients to improve growth and development
outcomes in infants. Participants compete by using varying ingredients in order to better
mimic the composition or developmental outcomes of breast milk;

(b)  competitors in the market for follow-on formula in New Zealand compete with each other on
the reputation of their brand;

(c)  many participants have economy and premium versions of their follow-on formula. Some
competitors market goat milk or soy-based follow-on formula;

(d)  packaging innovation is another key area of competition between participants. Examples
include pre-measured portions, and containers that have a scoop stored in the lid for ease of
use;

(e) some participants differentiate their product by the qualities of milk input — for example, organic
milk or milk from pasture fed animals; and

(f) participants who are not members of the INC may compete in the market by advertising to the
general public, providing free samples, and by directly approaching consumers. For example,
Fernbaby has sponsored New Zealand sports teams and sports tournaments in the past.

Marketers and manufacturers compete on price in both wholesale and retail markets. In addition,
marketers of follow-on formula are asked, from time to time, to support in-store shelf price promotion
of their products.

Infant formula market shares

89.

The applicant does not consider that infant formula market shares are relevant to this application
because, as explained above, there is only a small difference in competition in the infant formula
market between the factual and the counterfactual.
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90.

For completeness, the table below contains market share data of New Zealand grocery sales of

infant formula for the year ended 3 December 2017:°

MAT to 3 December 2017

Manufacturer % market share by revenue/volume
Total Danone Nutricia IF Base Segment 545

Total Wyeth IF Base Segment 28.6

Total A2 Corporation IF Base Segment 0.6

Total Bayer Health Care IF Base Segment 0.0

Total Bellamys Organic Pty Ltd IF Base Segment 0.1

Total Heinz IF Base Segment 13.8

Total Nestlé Ltd IF Base Segment 0.9

Total Other Mfrs IF Base Segment 1.5

Total Private Label IF Base Segment 0.0

Follow-on formula market shares

91.

92.
93.

The table below contains relevant market share data for grocery sales of follow-on formula for the

year ended 3 December 2017:1°

MAT to 3 December 2017

Manufacturer % market share by revenue/volume
Total Danone Nutricia FO Base Segment 66.7
Total Wyeth FO Base Segment 17.9
Total A2 Corporation FO Base Segment 0.9
Total Bayer Health Care FO Base Segment 0.0
Total Bellamys Organic Pty Ltd FO Base Segment 0.0
Total Heinz FO Base Segment 11.7
Total Nestlé Ltd FO Base Segment 0.8
Total Other Mfrs FO Base Segment 2.0
Total Private Label FO Base Segment 0.0

AZTEC market share data for follow-on formula for the previous 5 years is set out in Appendix 9.

The applicant is aware that some manufacturers (including members) sell follow-on formula direct to

consumers online but the relevant volumes are minor.

° Please refer to the AZTEC market share data attached as Appendix 9.
' Please refer to the AZTEC market share data attached as Appendix 9.
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PART 6: POTENTIAL COMPETITION
Significant new entry and exit in the past five years

94. Inthe past five years, the INC understands that the following participants have entered the market for
supply of follow-on formula in New Zealand:

(@)  Munchkin (2016);

(b)  Fonterra (2016);

(c) Bellamys (2016)

(d)  Blackmores (2016);

(e) A2 Nutrition (2013);

(f) Nuztri (2013);

() New Image International (2013); and
(h)  The Kiwifood Company (2013).

95. Inthe past five years, the INC understands that the following participants have exited the market for
supply of follow-on formula in New Zealand:

(@) The Kiwi Food Company (2016);
(b)  Purelea (2014);
(c) Carrickmore (2017);
(d)  Silver Fern Branding (2015); and
(e)  Nutria Care (2016).
Potential for new entry/expansion within next two years

96. The potential for new entry or expansion in the market for follow-on formula, and infant formula
products generally, is strongly linked to export markets, particularly in Asia, and especially China.
This is because New Zealand is a very small market, and any new entry or expansion would likely be
supported primarily by expansion into an export market.

97.  Dairy exports to China were New Zealand's top export commaodity by destination in the 12 months
ending March 2017, earning $2.8 billion. "

"http://www.stats.govt.nz/browse_for_stats/industry_sectors/imports_and_exports/GoodsServicesTradeCountry_ HOTPYeMar17.aspx
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PART 7: PUBLIC BENEFITS AND DETRIMENTS

Overview

98.

99.

100.

101.

102.

In its 2015 Determination, the Commission found that the arrangements in the current INC Code
would result, or likely result, in a benefit to the public that outweighs the likely lessening of
competition. In particular, the Commission found that the public health benefits and avoided
regulatory costs outweighed the lost producer and consumer surplus.

In relation to the restrictions that were the subject of the Commission's 2015 Determination, the
applicant is not aware of any information to suggest that the public benefits and detriments of those
restrictions has changed.

Accordingly, this part discusses the marginal public benefits and detriments that may result from the
Proposed INC Code. That is, public benefits and detriments associated with extending the marketing
restrictions to follow-on formula only.

As set out in further detail below, and consistent with the Commission's 2015 Determination:

(@) there will be detriments associated with the Proposed INC Code. Those detriments arise from
reduced consumer and producer surpluses in the factual compared with the counterfactual;
and

(b)  there are clear public health benefits that will, or will be likely to, result from restricting the
marketing of follow-on formula in the factual compared with the counterfactual.

Overall, the INC submits that the detriments are likely to be small, and that the benefits easily
outweigh those detriments.

Detriments

103.

104.

105.

106.

107.

The INC recognises that undertaking advertising and promotions of the type restricted under the
Proposed INC Code could ordinarily be expected to be part of the competitive process. The
restrictions on marketing embodied in the Proposed INC Code mean that competition will not occur
through those methods.

Accordingly, the applicant would expect that suppliers of follow-on formula will experience reduced
sales and reduced returns. This will result in less producer surplus in the factual compared with the
counterfactual.

The applicant is not in a position to quantify the lost producer surplus that will result from the
Proposed INC Code. However, the applicant expects that it will be relatively insignificant given the
small amount of marketing of follow-on formula that currently takes place.

The reduced marketing of follow-on formula in the factual would also lead to a reduction in consumer
surplus. This is because marketing is a key source of information for consumers, and without it
consumers may not make the best choices available to them in the circumstances.

The applicant is not in a position to quantify the lost consumer surplus that may result from the
proposed INC Code. The applicant expects that it will be insignificant given the small amount of
marketing that occurs currently, and because there are other sources of information available in
relation to infant feeding (such as health care providers and the Ministry of Health).
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Benefits

108.

109.

110.

111.

112.

It is widely accepted that human breast milk is the best form of infant nutrition. Industry participants,
and INC members in particular, consistently acknowledge that breastfeeding is important for both
maternal and infant health.

In its 2016 decision, the ACCC accepted that the marketing restrictions in the MAIF Agreement
(which apply to both infant formula and follow-on formula) result in public benefits by protecting
breastfeeding rates, with significant consequential health benefits.

The marketing restrictions that will apply to follow-on formula in the Proposed INC Code facilitate a
focus on the dissemination of appropriate, scientific, neutral information about follow-on formula. The
restrictions will facilitate a focus on education (for both health professionals and consumers) in order
to protect and promote breastfeeding, and safe and adequate infant nutrition.

Accordingly, public health benefits will, or will be likely to result, from the adoption of the Proposed
INC Code.

The Ministry of Health summarises the health and community benefits of breastfeeding as follows:12

(a) Breastfeeding is important for infants up to 12 months old (ie, infants that may otherwise be
fed infant formula and follow-on formula) because it:

(i) provides optimum nutrition for infants;
(i)  assists the physical and emotional development of infants;
(i)  decreases the incidence and severity of childhood infectious disease;
(iv) is associated with decreased infant mortality and hospitalisation; and
(v) s associated with the decreased risk of chronic disease for infants.
(b)  Breastfeeding is important for mothers because it:
(i may help the mother return to her pre-pregnancy weight;
(i)  helps to protect a mother’s iron status by minimising postpartum maternal blood loss;

(i)  reduces the risk of postpartum haemorrhaging (this effect relates to immediate post birth
breastfeeding);

(iv)  encourages contraction of the uterus after birth;

(v)  has a 98 percent contraceptive effect in the first six months after the infant’s birth,
provided the infant is exclusively breastfed in response to their hunger cues and the
mother does not resume menstruation;

(vi)  reduces the risk of pre-menopausal breast cancer;
(vii) may reduce the risk of ovarian cancer;

(viii) may reduce the risk of osteoporosis and hip fracture in later life; and

2 Food and Nutrition Guidelines for Healthy Infants and Toddlers (Aged 0-2): A background paper (4th Ed) — Partially Revised
December 2012. See https://www.health.govt.nz/system/files/documents/publications/food-and-nutrition-guidelines-healthy-infants-
and-toddlers-revised-dec12.pdf.
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113.

114.

115.

(ix)  may inspire healthier choices such as ceasing smoking, quitting recreational drugs or
improving nutrition, which can be emotionally and physically satisfying, and enhance
self-esteem in the maternal role.

In the Commission's 2015 Determination, it quantified the public health benefits of restricting infant
formula marketing by applying the findings of a study commissioned by UNICEF UK'3 (the UNICEF
Study) to the New Zealand context. The UNICEF Study suggests that there are five illnesses for
which the scientific research is sufficiently robust so as to allow the relationship between
breastfeeding and impaired health outcomes to be estimated and modelled. Those illnesses are:

(a) breast cancer;

(b)  gastrointestinal infection;

(c) necrotising enterocolitis;

(d)  lower respiratory tract infection; and
(e) acute otitis media.

The UNICEF Study includes information relating to the quantifiable health benefits of for mothers
who breastfeed for up to 18 months in their lifetime. The applicant considers that the UNICEF Study
is a suitable source of data for quantifying some of the public health benefits associated with the
Proposed INC Code.

The applicant is not aware of more comprehensive studies that attempt to quantify, in monetary
terms, the public health benefit of breastfeeding for up to 12 months. However, globally, there is a
range of research into the health benefits of breastfeeding. A recent prominent example is The
Lancet's 2016 breastfeeding series, which describes past and current global trends of breastfeeding,
its short and long-term health consequences for the mother and child, the impact of investment in
breastfeeding, the determinants of breastfeeding, and the effectiveness of promotion interventions.'
The series includes a finding that breastfeeding provides short-term and long-term health and
economic and environmental advantages to children, women, and society, including in high-income
countries.

Weighing of detriments and benefits

116.

117.

118.

The INC submits that because the detriments flowing from the loss of competitive activity in the
follow-on formula market are low, the Commission need only find a degree of public benefit that is
sufficient to outweigh a relatively small detrimental effect.

The INC submits that the information presented in this application provides more than a sufficient
basis upon which the Commission can authorise the Proposed INC Code.

The INC therefore submits that the Commission authorise the Proposed INC Code.

'3 Mary Renfrew et al, “Preventing disease and saving resources: the potential contribution of increasing breastfeeding rates in the UK”
(report commissioned by UNICEF UK, October 2012).
™ http://www.thelancet.com/series/breastfeeding
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PART 8: IDENTIFICATION OF INTERESTED PARTIES

119. The contact details of likely interested parties are set in Appendix 10.
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PART 9: CONFIDENTIALITY

120. Nothing in this application is confidential.
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DECLARATION
THIS NOTICE is given by INFANT NUTRITION COUNCIL AUSTRALIA & NEW ZEALAND

The Infant Nutrition Council hereby confirms that:
. all information specified by the Commission has been supplied;

. if information has not been supplied, reasons have been included as to why the information has
not been supplied;

o all information known to the applicant(s) which is relevant to the consideration of this
application/notice has been supplied; and

] all information supplied is correct as at the date of this application/notice.

The Infant Nutrition Council undertakes to advise the Commission immediately of any material change in
circumstances relating to the application/notice.

0
Dated this 7 day of 2018

Mo

" INFANT NUTRITION COUN&IL AUSTRALIA & NEW ZEALAND

Jan Carey, (Chief Executive C}fﬁcer

I am an officer of the Council and am duly authorised to make this application.
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APPENDIX 1 - INC CODE OF PRACTICE



) INnfant
‘Nutrition
Councill

Industry supporting both
Breastfeeding & Infant Formula

THE INFANT NUTRITION COUNCIL
CODE OF PRACTICE FOR

THE MARKETING OF INFANT FORMULA
IN NEW ZEALAND

Introduction

Breastfeeding is the normal way to feed a baby and is important for baby’s health
and well-being. The World Health Organization recommends exclusive breast
feeding until six months of age, and then to complement breastfeeding with the
appropriate introduction of solid foods with continued breastfeeding up to two years
of age.

There is no question that breast milk provides the best possible nutrition for infants
however, when a baby does not receive breastmilk the only suitable and safe
alternative is a scientifically developed infant formula.

In line with the aim of the Infant Nutrition Council’s Code of Practice for the Marketing
of Infant Formula in New Zealand (INC Code of Practice); infant formula companies,
health practitioners and government all have an important role in ensuring that the
mothers and carers of formula fed babies receive adequate and appropriate
information while protecting the critical role of breastfeeding.

The Infant Nutrition Council is the key industry stakeholder in infant nutrition. It works
with government and other stakeholders to support the public health goals for the
protection and promotion of breastfeeding and, when needed, infant formula as the
only suitable alternative.

The Infant Nutrition Council is committed to supporting both breastfeeding and
infant formula.

The INC Code of Practice supports the aim of the WHO Code which is:

“...to contribute to the provision of safe and adequate nutrition for infants, by the
protection and promotion of breast feeding and by ensuring the proper use of breast
milk substitutes, when they are necessary, on the basis of adequate information and
through appropriate marketing and distribution.”

The INC Code of Practice is based on the World Health Organization International
Code of Marketing of Breast Milk Substitutes (WHO 1981) and forms part of New



Zealand'’s official application of the WHO Code within the context of New Zealand'’s
legal and economic environment.

The INC Code of Practice is a voluntary self-regulatory code of conduct which
applies to the manufacturers and importers of infant formula who are members of
INC. It applies to the marketing of infant formula products suitable for infants up to
the age of six months.

Follow-on formula, for infants over six months of age, is excluded from the provisions
of the INC Code of Practice and is not suitable for infants under six months of age.
Complaints about the advertising of follow on formula are handled by the Advertising
Standards Authority.

The Infant Nutrition Council Code of Practice for the Marketing of Infant
Formula in New Zealand (INC Code of Practice)

Article 1 Aim of the INC Code of Practice

The aim of the Code is to contribute to the provision of safe and adequate
nutrition for infants by the protection and promotion of breast feeding and by
ensuring the proper use of breast milk substitutes, when they are necessary, on
the basis of adequate information and through appropriate marketing and
distribution.”

Article 2 Scope of Code

This Code applies to the marketing in New Zealand of infant formula as suitable to
provide the sole source of nourishment for an infant or replace part of a breastfeed. It
also applies to quality and availability and to information concerning its use. Follow-
on formula for infants over six months of age is excluded from the provisions of the
INC Code of Practice.

Article 3 Definitions
For the purposes of the INC Code of Practice the following definitions apply:

Advertising The communication to the general public of an advertising
promotional message through mass media. For example,
television, national or local newspapers, magazines and radio,

the internet or at point of purchase.

Price information at point of sale and infant formula product
composition and usage information for consumers and health
workers and published by or under the local control of INC
companies on the internet are excluded from this definition.

Breast milk substitute Any food marketed or otherwise represented as a partial or
total replacement for breast milk, whether or not suitable for

that purpose.

Formula Feeding Providing infants with proprietary infant formula,

exclusively or as a supplement to breastfeeding.

Health Care Provider Public, private and non-governmental institutions



Health Practitioner

Health Worker

Infant

Infant Formula

Labelling

Marketer

Marketing Personnel

Marketing

Sample

Supplies

organisations engaged, directly or indirectly, in health care for
mothers, infants and pregnant women; and nurseries or child-
care institutions. It also includes health workers in private
practice. For the purpose of this Code of Practice, the health
care system does not include pharmacies or other established
sales outlets.

A practitioner of a particular health profession who is registered
with, and overseen by an authority. For example dietitian,
doctor, nurse, pharmacist.

A person working in a component of such a health care system
including voluntary unpaid workers and those providing
information to pregnant women and mothers.

A person under the age of 12 months.

A product represented as a breast-milk substitute for infants
and which satisfies the nutritional requirements of infants aged
from birth up to four to six months. (Food Standards Australia
New Zealand — Infant Formula Standard 2.9.1).

Words, particulars, trade marks, brand names, pictorial matter
or symbols relating to, and appearing on the packaging of,
products that are offered for retail sale, as defined by the
Australia New Zealand Food Standards Code

A person, corporation or any other entity engaged in the
business of distributing and marketing infant formula to
wholesale or retail level, whether directly or through an agent.

Any persons whose functions involve the marketing of a product
or products coming within the scope of this Code.

Product promotion, distribution, selling, advertising, product
public relations and information services.

A single package or small quantity of infant formula provided
without cost to the recipient.

Quantities of a product provided for use over an extended
period, free or at a low price, for social purposes, including
those provided to families in need.

Article 4 Information and education

4.1 Any information or educational equipment or material provided by marketers
should conform to the policies of the health care system.

4.2 Informational and educational materials provided by the marketers of infant
formula, whether written, audio or visual, dealing with the feeding of infants with
infant formula, should include clear information on all of the following points:

o the benefits and superiority of breastfeeding;
e maternal nutrition, and the preparation for and maintenance of breastfeeding;
¢ the negative effect on breastfeeding of introducing partial bottle-feeding;



o the difficulty of reversing the decision not to breastfeed,;
e where needed, the proper use of proprietary infant formula.

4.3 When information and educational materials contain information about the use of
infant formula, they should include the social and financial implications of its use, the
health hazards of inappropriate foods or feeding methods and, in particular, the
health hazards of unnecessary or improper use of infant formula. Such materials
should not use any pictures or text, which may idealise the use of infant formula in
comparison to breastfeeding.

4.4 Explicit instructions must be given to guide mothers and carers of infants on the
appropriate and correct use of infant formula. Members of the health professions,
and those members of the public who request it, must be provided with accurate and
relevant information about infant formula, which should accurately reflect current
knowledge and responsible opinion.

Article 5 Marketing to the general public

5.1 The advertising of infant formula to the general public, prepared by or under the
local control of INC companies through mass media, including television, national or
local newspapers, magazines, radio, the electronic media or at point of purchase
should be avoided.

5.2 INC will inform retailers of manufacturers and importers’ obligations under the
INC Code of Practice.

5.3 INC companies should not distribute samples of infant formula to pregnant
women, mothers of infants, or their families and caregivers of infants.

5.4 Gifts of utensils or other articles that may discourage a mother from
breastfeeding her infant should not be distributed to pregnant women, mothers of
infants and caregivers of infants.

5.5 Marketing personnel, in their business capacity, should not seek direct or indirect
contact with pregnant women or with parents of infants and young children. This
does not prevent appropriately qualified personnel from responding to complaints or
unsolicited requests for information. For these requests parents should be referred to
a health practitioner whenever health advice is required.

5.6 Infant formula product and usage information including pack shots, published by
or under the local control of INC companies through the electronic media and
accessible to consumers as well as health practitioners should be in accordance with
the intent of the INC Code of Practice.

Article 6 Contact with the health care system

6.1 Marketers of infant formula should not use any facility of the health care system
for the purpose of promoting infant formula. This does not, however, preclude the
dissemination of information to health workers as provided in Clause 6.2.



6.2 Scientific, factual and relevant information regarding infant formula may be
supplied to the health care system, provided that only appropriately trained personnel
are used for this purpose.

6.3 The distribution or display of infant formula information and educational materials
which meet the requirements of Article 4 of the INC Code of Practice may be allowed
in the facilities of the health care system, but this will be at the discretion of the health
care system authorities concerned, whose agreement must be obtained.

6.4 The demonstration of the correct preparation, storage and use of infant formula to
all mothers who need this should be the responsibility of health workers. Any
assistance for this purpose may be given by marketing personnel, if requested by
and used under the supervision of the health care system authorities.

6.5 Quantities of infant formula can be purchased by health care organisations at
wholesale prices. However, the distribution of bulk quantities of free product to the
health care system should be avoided.

6.6 If in circumstances of emergency relief or poverty there are donated supplies,
these need to meet the following conditions:

o they are given to a single designated health agency to control, and are not
provided directly from industry to consumer;

o they are for infants who are medically required to be fed, or are already
being fed infant formula;

a the supply is continued for as long as the infants concerned need it;
the supply is not used as a sales inducement;

o in the case of emergency relief, the donations are in accordance with
national emergency preparedness plans and supporting documents.

O

6.7 The donation to the health care system of equipment and materials should be
made only in accordance with the normal policies of the health care system. Such
equipment or materials may only bear the donating company's name or logo, but

should not refer to a proprietary product that is within the scope of this Code, and
should be distributed only within the health care system.

6.8 The use by the health care system of “professional service representatives”,
“mothercraft nurses” or similar personnel, provided or paid for by manufacturers or
distributors, shall not be permitted.

Article 7 Contact with health workers and health practitioners

7.1 Information provided by marketers to health workers and health practitioners
regarding infant formula should be restricted to scientific and factual matters and
such information should not imply or create a belief that formula feeding is
equivalent or superior to breastfeeding. Such information should include that
specified in Articles 4.2 and 4.3 of this Code.

7.2 No financial or material inducement to promote infant formula should be offered
to health workers, health practitioners or members of their families. However,
articles of general utility may be distributed to members of the health care system,



provided they are inexpensive and relevant to the practice of medicine and general
health care.

7.3 Samples of infant formula, or of equipment or utensils for the preparation or use
of infant formula, may be provided at the request of a health practitioner on
completion of a “Samples Request Form” consistent with the Infant Nutrition Council
approved form and only for the purposes of professional evaluation and research, or
for the education of mothers and carers who have made the informed decision to
provide infant formula to their infants.

Article 8 Persons engaged in marketing

8.1 Marketers should inform all marketing personnel of the provisions of the INC
Code of Practice and of their responsibilities under it.

8.2 Marketing personnel should not perform educational functions about infant
formula to pregnant women or mothers and carers of infants, unless requested to do
so by and under the supervision of the health practitioner.

Article 9 Labelling

9.1 Labelling of infant formula should comply with the requirements of the Australia
and New Zealand Food Standards Code.

9.2 Labelling of infant formula should be designed to provide the necessary
information about the appropriate use of the product and to conform to the
provisions of Article 4.4 of the INC Code of Practice.

9.3 Each container of infant formula offered for retail sale should comply with the
requirements of the Australia and New Zealand Food Standards Code and carry a
clear and conspicuous message:

a stating the superiority of breastfeeding;

a recommending that personnel of the health care system should be consulted
about infant feeding;

Q giving clear and precise instructions on the use of infant formula;
O warning against the hazards of inappropriate preparation.

9.4 The provision of a contact point and telephone number on the product label is
permissible.

9.5 Specialised infant formulas for metabolic disorders are exempt from the
provisions under Article 9.2 of the Industry Code.

Article 10 Compositional quality

10.1 Infant formula composition and quality must comply with the general provisions
of the Australia and New Zealand Food Standards Code.

Article 11 Implementation
11.1 The members of INC who are manufacturers and importers of infant formula
shall be responsible for monitoring the provisions of the INC Code of Practice and



making sure that their conduct at every level conforms to the intent and aims of the
Code.

11.2 All personnel of INC member companies who are concerned in any way with
the marketing of infant formula should cooperate with the INC in order to ensure that
the provisions of the INC Code of Practice are applied as effectively as possible.

Article 12 Monitoring

12.1 The Ministry of Health is responsible for monitoring the implementation of the
INC Code of Practice. The Ministry does this by receiving complaints about potential
breaches of the Code.

12.2 Any person, including individuals and community and consumer groups, can
lodge a complaint with the Ministry of Health alleging a breach of the INC Code of
Practice.

Infant Nutrition Council Contact Details

Phone 09 354 3272
Email inffo@infantnutritioncouncil.com
www.infantnutritioncouncil.com

For information about the complaints management process or how to make a
complaint please contact the Ministry of Health at http://www.health.govt.nz/our-
work/who-code-nz/breast-milk-substitutes-complaints-procedure
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THE INFANT NUTRITION COUNCIL
CODE OF PRACTICE FOR

THE MARKETING OF INFANT FORMULA
IN NEW ZEALAND

Introduction

Breastfeeding is the normal way to feed a baby and is important for baby’s health
and well-being. The World Health Organization recommends exclusive breast
feeding until six months of age, and then to complement breastfeeding with the
appropriate introduction of solid foods with continued breastfeeding up to two years
of age.

There is no question that breast milk provides the best possible nutrition for infants
however, when a baby does not receive breastmilk the only suitable and safe
alternative is a scientifically developed infant formula.

In line with the aim of the Infant Nutrition Council’s Code of Practice for the Marketing
of Infant Formula in New Zealand (INC Code of Practice); infant formula companies,
health practitioners and government all have an important role in ensuring that the
mothers and carers of formula fed babies receive adequate and appropriate
information while protecting the critical role of breastfeeding.

The Infant Nutrition Council is the key industry stakeholder in infant nutrition. It works
with government and other stakeholders to support the public health goals for the
protection and promotion of breastfeeding and, when needed, infant formula as the
only suitable alternative.

The Infant Nutrition Council is committed to supporting both breastfeeding and
the appropriate use of infant formula.

The INC Code of Practice supports the aim of the WHO Code which is:

“...to contribute to the provision of safe and adequate nutrition for infants, by the
protection and promotion of breast feeding and by ensuring the proper use of breast
milk substitutes, when they are necessary, on the basis of adequate information and
through appropriate marketing and distribution.”

The INC Code of Practice is based on the World Health Organization International
Code of Marketing of Breast Milk Substitutes (WHO 1981) and forms part of New
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Zealand'’s official application of the WHO Code within the context of New Zealand'’s
legal and economic environment.

The INC Code of Practice is a voluntary self-regulatory code of conduct which
applies to the manufacturers and importers of infant formula who are members of
INC. It applies to the marketing of infant formula products suitable for infants up to
the age- of six12 months.

The Infant Nutrition Council Code of Practice for the Marketing of Infant
Formula in New Zealand (INC Code of Practice)

Article 1 Aim of the INC Code of Practice

The aim of the Code is to contribute to the provision of safe and adequate
nutrition for infants by the protection and promotion of breast feeding and by
ensuring the proper use of breast milk substitutes, when they are necessary, on
the basis of adequate information and through appropriate marketing and
distribution.”

Article 2 Scope of Code

This Code applies to the marketing in New Zealand of infant formula when such
products are marketed or otherwise represented to be suitable, with or without
modification, for use as a partial or total replacement of breast milk. It also applies to

Article 3 Definitions
For the purposes of the INC Code of Practice the following definitions apply:

Advertising The communication to the general public of an advertising
promotional message through mass media. For example,
television, national or local newspapers, magazines and radio,
the internet or at point of purchase.

Price information at point of sale and infant formula product
composition and usage information for consumers and health
workers and published by or under the local control of INC
companies on the internet are excluded from this definition.

Breast milk substitute Any food marketed or otherwise represented as a partial or
total replacement for breast milk, whether or not suitable for
that purpose.
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Formula Feeding

Health Care Provider

Health Practitioner

Health Worker

Infant

Infant Formula

Labelling

Marketer

Marketing Personnel

Marketing

Sample

Supplies

Providing infants with proprietary infant formula, either
exclusively or as a supplement to breastfeeding.

Public, private and non-governmental institutions or
organisations engaged, directly or indirectly, in health care for
mothers, infants and pregnant women; and nurseries or child-
care institutions. It also includes health workers in private
practice. For the purpose of this Code of Practice, the health
care system does not include pharmacies or other established
sales outlets.

A practitioner of a particular health profession who is registered
with, and overseen by an authority. For example dietitian,
doctor, nurse, pharmacist.

A person working in a component of such a health care system
including voluntary unpaid workers and those providing
information to pregnant women and mothers.

A person under the age of 12 months.

Any food described or sold as an alternative for human milk for
the feeding of infants up to the age of twelve months and
formulated in accordance with all relevant clauses of the
Australia New Zealand Food Standards Code, including Infant
Formula Products Standard 2.9.1

’ (pledelletlep.es.ented as a.b. cast '"”.E substitute '.s' Hants
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Words, particulars, trade marks, brand names, pictorial matter
or symbols relating to, and appearing on the packaging of,
products that are offered for retail sale, as defined by the
Australia New Zealand Food Standards Code

A person, corporation or any other entity engaged in the
business of distributing and marketing infant formula to
wholesale or retail level, whether directly or through an agent.

Any persons whose functions involve the marketing of a product
or products coming within the scope of this Code_and who is
employed by a marketer.

Product promotion, distribution, selling, advertising, product
public relations and information services.

A single package or small quantity of infant formula provided
without cost to the recipient.

Quantities of a product provided for use over an extended
period, free or at a low price, for social purposes, including
those provided to families in need.

Article 4 Information and education
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4.1 Any information or educational equipment or material provided by marketers
should conform to the policies of the health care system.

4.2 Informational and educational materials provided by the marketers of infant
formula, whether written, audio or visual, dealing with the feeding of infants with
infant formula, should include clear information on all of the following points:

¢ the benefits and superiority of breastfeeding;

e maternal nutrition, and the preparation for and maintenance of breastfeeding;
¢ the negative effect on breastfeeding of introducing partial bottle-feeding;

o the difficulty of reversing the decision not to breastfeed;

e where needed, the proper use of proprietary infant formula.

4.3 When information and educational materials contain information about the use of
infant formula, they should include the social and financial implications of its use, the
health hazards of inappropriate foods or feeding methods and, in particular, the
health hazards of unnecessary or improper use of infant formula. Such materials
should not use any pictures or text, which may idealise the use of infant formula in
comparison to breastfeeding.

4.4 Explicit instructions must be given to guide mothers and carers of infants on the
appropriate and correct use of infant formula. Members of the health professions,
and those members of the public who request it, must be provided with accurate and
relevant information about infant formula, which should accurately reflect current
knowledge and responsible opinion.

Article 5 Marketing to the general public

5.1 The advertising of infant formula to the general public, prepared by or under the
local control of INC companies through mass media, including television, national or
local newspapers, magazines, radio, the electronic media or at point of purchase
should be avoided.

5.2 INC will inform retailers of manufacturers and importers’ obligations under the
INC Code of Practice.

5.3 INC companies should not distribute samples of infant formula to pregnant
women, mothers of infants, or their families and caregivers of infants.

5.4 Gifts of utensils or other articles that may discourage a mother from
breastfeeding her infant should not be distributed to pregnant women, mothers of
infants and caregivers of infants.

5.5 Marketing personnel, in their business capacity, should not seek direct or indirect
contact with pregnant women or with parents of infants and young children. This
does not prevent appropriately qualified personnel from responding to complaints or
unsolicited requests for information. For these requests parents should be referred to
a health practitioner whenever health advice is required.

5.6 Infant formula product and usage information including pack shots, published by
or under the local control of INC companies through the electronic media and
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accessible to consumers as well as health practitioners should be in accordance with
the intent of the INC Code of Practice.

Article 6 Contact with the health care system

6.1 Marketers of infant formula should not use any facility of the health care system
for the purpose of promoting infant formula. This does not, however, preclude the
dissemination of information to health workers as provided in Clause-Article 6.2.

6.2 Scientific, factual and relevant information regarding infant formula may be
supplied to the health care system, provided that only appropriately trained personnel
are used for this purpose.

6.3 The distribution or display of infant formula information and educational materials
which meet the requirements of Article 4 of the INC Code of Practice may be allowed
in the facilities of the health care system, but this will be at the discretion of the health
care system authorities concerned, whose agreement must be obtained.

6.4 The demonstration of the correct preparation, storage and use of infant formula to
all mothers who need this should be the responsibility of health workers. Any
assistance for this purpose may be given by marketing personnel, if requested by
and used under the supervision of the health care system authorities.

6.5 Quantities of infant formula can be purchased by health care organisations at
wholesale prices. However, the distribution of bulk quantities of free product to the
health care system should be avoided.

6.6 If in circumstances of emergency relief or poverty there are donated supplies,
these need to meet the following conditions:

o they are given to a single designated health agency to control, and are not
provided directly from industry to consumer;

o they are for infants who are medically required to be fed, or are already
being fed infant formula;

a the supply is continued for as long as the infants concerned need it;
the supply is not used as a sales inducement;

o in the case of emergency relief, the donations are in accordance with
national emergency preparedness plans and supporting documents.

O

6.7 The donation to the health care system of equipment and materials should be
made only in accordance with the normal policies of the health care system. Such
equipment or materials may only bear the donating company's name or logo, but

should not refer to a proprietary product that is within the scope of this Code, and
should be distributed only within the health care system.

6.8 The use by the health care system of “professional service representatives”,
“mothercraft nurses” or similar personnel, provided or paid for by manufacturers or
distributors, shall not be permitted.

Article 7 Contact with health workers and health practitioners

7.1 Information provided by marketers to health workers and health practitioners
regarding infant formula should be restricted to scientific and factual matters and
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such information should not imply or create a belief that formula feeding is
equivalent or superior to breastfeeding. Such information should include that
specified in Articles 4.2 and 4.3 of this Code.

7.2 No financial or material inducement to promote infant formula should be offered
to health workers, health practitioners or members of their families. However,
articles of general utility may be distributed to members of the health care system,
provided they are inexpensive and relevant to the practice of medicine and general
health care.

7.3 Samples of infant formula, or of equipment or utensils for the preparation or use
of infant formula, may be provided at the request of a health practitioner on
completion of a “Samples Request Form” consistent with the Infant Nutrition Council
approved form and only for the purposes of professional evaluation and research, or
for the education of mothers and carers who have made the informed decision to
provide infant formula to their infants.

Article 8 Persons engaged in marketing

8.1 Marketers should inform aleach of their marketing personnel of the provisions
of the INC Code of Practice and of the marketer’sir responsibilities under it.

8.2 Marketing personnel should not_as part of their job responsibilities perform
educational functions about infant formula to pregnant women or mothers and carers
of infants, unless requested to do so by and under the supervision of the health
practitioner.

8.3 This Article does not restrict marketers from providing information or educational
equipment or material in accordance with Article 4.

Article 9 Labelling

9.1 Labelling of infant formula should comply with the requirements of the Australia
and New Zealand Food Standards Code.

9.2 Labelling of infant formula should be designed to provide the necessary
information about the appropriate use of the product and to conform to the
provisions of Article 4.4 of the INC Code of Practice.

9.3 Each container of infant formula offered for retail sale should comply with the
requirements of the Australia and New Zealand Food Standards Code and carry a
clear and conspicuous message:

o stating the superiority of breastfeeding;

a recommending that personnel of the health care system should be consulted
about infant feeding;

Q giving clear and precise instructions on the use of infant formula;
O warning against the hazards of inappropriate preparation.

9.4 The provision of a contact point and telephone number on the product label is
permissible.
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Article 10 Compositional quality

10.1 Infant formula composition and quality must comply with the general provisions
of the Australia and New Zealand Food Standards Code.

Article 11 Implementation

11.1 The members of INC who are manufacturers and importers of infant formula
shall be responsible for monitoring the provisions of the INC Code of Practice and
making sure that their conduct at every level conforms to the intent and aims of the
Code.

11.2 All personnel of INC member companies who are concerned in any way with
the marketing of infant formula should cooperate with the INC in order to ensure that
the provisions of the INC Code of Practice are applied as effectively as possible.

Article 12 Monitoring

12.1 The Ministry of Health is responsible for monitoring the implementation of the
INC Code of Practice. The Ministry does this by receiving complaints about potential
breaches of the Code.

12.2 Any person, including individuals and community and consumer groups, can
lodge a complaint with the Ministry of Health alleging a breach of the INC Code of
Practice.

Infant Nutrition Council Contact Details

Phone 09 354 3272
Email inffo@infantnutritioncouncil.com
www.infantnutritioncouncil.com

For information about the complaints management process or how to make a
complaint please contact the Ministry of Health at http://www.health.govt.nz/our-
work/who-code-nz/breast-milk-substitutes-complaints-procedure
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MINISTRY OF
HEALTH

MANATU HAUORA

133 Molesworth Street
PO Box 5013
Wellington 6140

New Zealand

T+64 4 496 2000

12 May 2017

Ms Angela Lu

Chair, Infant Nutrition Council Board
P O Box 7190

Yarralumla

ACT 2600

AUSTRALIA

Dear Ms Lu

I understand that Ministry of Health officials met with the Infant Nutrition Council’s Chief
Executive Officer, Ms Jan Carey, last week and had a useful exchange of information and
ideas.

Those discussions have prompted me to write to you as the Chair of the Infant Nutrition Council
(INC) Board to raise for your consideration, the extension of your Code from ‘infants up to six
months’ to ‘infants up to 12 months’. The Ministry thinks this would demonstrate good faith on
the part of INC following the 2016 World Health Assembly’s discussions and noting of the
position on “Guidance on ending the inappropriate promotion of foods for infants and young
children”. Further, the change would better align with the position taken in Australia through the
MAIF agreement and with the Ministry’s Code for Health Workers which covers infants up to
12 months. 4 /
Such an extension would also be consistent with the nutrition guidelines for infants in New
Zealand and Australia, and with INC’s stated aim to support the public health goals for
protection and promotion of breast feeding in New Zealand. Formula products are regulated in
the same way in Australia and New Zealand under a shared Food Standards Code. Therefore,
comparable marketing guidelines for formula in both countries would be desirable.

You will be aware that a former New Zealand Associate Minister of Health, Hon Steve
Chadwick, asked Industry to consider extending their Code to include follow-on formula at a
meeting with Ms Jan Carey in September 2008. This matter was raised again by previous
Minister of Health, Hon Tony Ryall, with Ms Jan Carey in July 2009. The Ministry would
appreciate it if you would revisit and discuss this matter with your Board members in light of the
developments mentioned above, better Trans-Tasman alignment and the time which has
passed since it was last raised with you.

| look forward to hearing from you in due course following your deliberations.
Yours sincerely

Dr Caroline Mc Elnay
Director of Public Health
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INC members

Member Phone Address Website
A2 Infant Nutrition Ltd Australia: 1800 22 46 32 McMahons Point www.a2nutrition.com.au
New Zealand: 0800 22 46 32 Sydney
NSW 2060
Australia
Abbott Australasia Pty Ltd Australia: +61 2 9857 1111 Locked Bag 2005 www.abbottaustralasia.com.au
New Zealand: +64 9 573 6030 North Ryde
NSW 1670
Australia

PO Box 22-801
Otahuhu
Auckland 1640
New Zealand

Aspen Nutritionals Australia

+61 2 8436 8300

34-36 Chandos Street
St Leonards

NSW 2065

Australia

www.S-26.com.au
www.meandmychild.com.au

Australian Dairy Park Pty Ltd

+61 3 9770 8808

120 Frankston Gardens Drive
Carrum Downs

www.australiandairypark.com.au

Melbourne
VIC 3201
Australia
Bayer Ltd Australia: +61 2 9391 6000 PO Box 903 www.bayer.com.au
New Zealand: +64 9 443 3093 875 Pacific Highway www.infanurture.com.au
Pymble www.novalac.com.au
NSW 2073 www.payer.co.nz
) www.infanurture.co.nz
Australia

3 Argus Place
Hillcrest
Auckland 0627

www.novalac.co.nz
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http://www.a2nutrition.com.au/
http://www.abbottaustralasia.com.au/
http://www.s-26.com.au/
http://www.meandmychild.com.au/
http://www.infantnutritioncouncil.com/membership/current-members/www.australiandairypark.com.au
http://www.bayer.com.au/
http://www.infanurture.com.au/
http://www.novalac.com.au/
http://www.bayer.co.nz/
http://www.infanurture.co.nz/
http://www.novalac.co.nz/

Member

Phone

Address

Website

New Zealand

Bodco Dairy Ltd

+64 7 903 5195

8-10 Kaimiro Street
Te Rapa

Hamilton 3200
New Zealand

www.bodcodairy.com

Bubs Australia Ltd

+61 2 9905 0050

6 Tilley Ln
Frenchs Forest
NSW 2086
Australia

www.bubsaustralia.com

Burra Foods Pty Ltd

+61 3 5658 0000

Level 1, 80 Dorcas Street
South Melbourne

VIC 3205

Australia

www.burrafoods.com.au

Cambricare New Zealand Ltd

0800 000 866

50 Hastie Avenue
Mangere Bridge
Auckland 2022
New Zealand

www.cambricare.co.nz

Cargill Australia (New Zealand
branch)

Phone: +64 9 520 0871 or
+64 9 520 0870
Fax: +64 09 520 0872

Level 1, Building C
Ascot Office Park
93-95 Ascot Avenue
Greenlane

Auckland
New Zealand

www.cargill.co.nz

Dairy Goat Co-operative Ltd

+64 07 839 2919

18 Gallagher Drive
Hamilton
New Zealand

www.dgc.co.nz

Danone Nutricia Early Life Nutrition

0800 688 745

www.danonenutricia.co.nz

DSM Pty Ltd

+64 9 835 0835

38-44 Bruce McLaren Road
Auckland 612
New Zealand

www.dsm.com/corporate/home.html

Fonterra Co-operative Group Ltd

+64 9 374 9000

109 Fanshawe Street
Auckland City

www.fonterra.com
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Member

Phone

Address

Website

New Zealand

Freedom Foods Group Ltd

Australia: 1800 646 231
New Zealand: 0800 448 725

Freedom Foods Group Limited
Head Office

80 Box Road

Taren Point

NSW 2229

Australia

www.freedomfoods.com.au
www.australiasownfoods.com.au
www.ffgl.com.au

Fresco Nutrition Ltd

0508 437 372

12/326 Sunset Road
Albany

Auckland

New Zealand

www.fresconutrition.co.nz

GMP Diary Ltd

+64 9 272 1111

12 Averton Place
East Tamaki
Auckland 2013
New Zealand

www.gmp.net.nz

GrainCorp Pty Ltd

+61 2 9325 9100

PO Box A268
Sydney South
NSW 1235
Australia

www.graincorp.com.au

H.J. Heinz Company Australia Ltd

H.J. Heinz Company (New Zealand)
Ltd

Phone: 0800 653 050
Fax: 0800 151675

Consumer Support Team
PO Box 439

Hastings

New Zealand

www.forbaby.com.au
www.forbaby.co.nz
http://www.heinzwatties.co.nz/

Jamestrong Packaging Pty Ltd

Australia: +61 3 5852 1777

New Zealand: +64 6 876 3361

Barton Road
Kyabram

VIC 3620
Australia

PO Box 342
Kyabram

VIC 3620
Australia

301 King Street North

http://www.jamestrong.com/
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Member

Phone

Address

Website

Hastings 4122
New Zealand

PO Box 242
Hastings 4156
New Zealand

Murray Goulburn Co-operative Ltd

+61 3 9040 5000

Freshwater Place
Level 15, 2 Southbank Boulevard

www.mgc.com.au

Southbank
VIC 3006
Australia
Nestlé Australia Ltd +64 9 367 2800 Nestlé New Zealand Ltd Head Office www.nestle.com.au/nutrition
Nestlé New Zealand Ltd Level 3 www.nestle.co.nz
12-16 Nicholls Lane www.meandmychild.co.nz
Parnell www.nestlenutrition-institute.org

Auckland 1010

New Image Group

0800 242 600 or
+64 9 622 2388

19 Mahunga Drive
Mangere Bride
Auckland 2163
New Zealand

PO Box 58 460
Botany
Manukau

New Zealand

WWW.Nhewimagegroup.co.nz

New Zealand New Milk Ltd

+64 9 282 4256

138 Pavilion Drive
Auckland Airport
Auckland

New Zealand

PO Box 73148
Auckland Airport
Auckland 2150

www.nznewmilk.co.nz
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Member

Phone

Address

Website

New Zealand

Nuchev Food Pty Ltd

+61 3 9544 8910

Level 10, 420 St Kilda Road
Melbourne

VIC 3004

Australia

http://nuchev.com.au/

Nu-Mega Ingredients

Phone: +61 3 8347 5000
Fax:  +61 3 9369 8900

39 Pinnacle Road
Altona North

VIC 3025
Australia

PO Box 1111
Altora Gate
VIC 3025
Australia

www.clovercorp.com.au/en/

Peerless Foods Pty Ltd

Phone: +61 3 9214 7777
Fax: +61 3 9318 2396

Nutri-Blend

21 Evans Street
Braybrook
VIC 3019

Australia

www.peerlessfoods.com.au

Snow Brand Aust Pty Ltd

+61 3 9686 2411

Level 10

IBM Centre
60 City Road

SouthBank
VIC 3006

Australia

http://snowbrand.com.au/

Spring Sheep Milk Co

info@springsheep.co.nz

www.springsheepnz.com

Swisse Wellness Pty Ltd

Australia: 1800 794 773

111 Cambridge Street

WWW.swisse.com/en-au

Rest of world: +61 (3) 9418 6767 Collingwood
VIC 3066
Australia
Synlait Milk Ltd +64 3 373 3000 1028 Heslerton Rd www.synlait.com
Rakaia 7783

New Zealand
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Tatura Milk Industries Phone: +61 3 5824 6200 PO Box 213 www.tatura.com.au
Fax: +61 35824 2534 Tatura
VIC 3616
Australia
Wattle Health Australia Ltd +64 3 8399 9419 17/71 Victoria Crescent www.wattlehealth.com.au
Abbotsford
VIC 3067
Australia
Westland Co-operative Dairy +64 3 756 9800 PO Box 96 www.westland.co.nz
Company Ltd Hokitika 7842
New Zealand
Winston Nutritional New Zealand +64 9 570 8688 37 Banks Road http://winstonnutritional.co.nz/
Mt Wellington
Auckland 1061
Yashili Dairy New Zealand +64 9 600 5800 1 Yashili Drive yashili.co.nz
Pokeno 2471

PO Box 236

Pokeno 2440
New Zealand
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APPENDIX 5 - INFORMATION FOR RETAILERS



INC Code of Practice
and Retailers

Retailers are not members of the Infant Nutrition Council
and the INC Code of Practice does not apply to retailers.
However, manufacturers and importers must not themselves
pursue or endorse promotional activities through retail
channels unless those activities are allowed under the INC
Code of Practice.

Due to the sensitive nature of Infant Formula products from
0 to 12 months, and strict regulations, special consideration
needs to be taken when these products run into short
expiry or get damaged. INC recommends that the following
procedures are implemented by a responsible retailer:

e Strong stock management processes to ensure expired
stocks are not on shelves;

e For cases of damaged or expired stocks, destruction of
these product should be monitored by a certified process
to ensure that they cannot be accessed by the public;

e Donations should, by all means, be avoided as these are
strictly governed under the INC Code of Practice.

Price Promotions

Price promotion of infant formula (such as ‘special prices’
and discounts) is allowed. Certain aspects of the INC Code
of Practice are authorised under the Commerce Act 1986.
However the INC Code of Practice and the authorisation do
not place restrictions on price promotion of infant formula.

Further information

You can find a full copy of the Infant Nutrition Council’s Code
of Practice at www.infantnutritioncouncil.com/marketing-
codes/code-in-new-zealand/

The is also more information about the Code in
New Zealand at www.health.govt.nz/ourwork/who-code-nz

FOLD

Contact us

For further information or questions:
Tel: +64 9 354 3272

Email: info@infantnutritioncouncil.com
www.infantnutritioncouncil.com

The Infant Nutrition Council is committed to working in
collaboration with government, regulatory authorities, health
care professionals and breastfeeding advocates, to improve
the health and wellbeing of infants in New Zealand.

Infant Nutrition Council

Industry supporting both Breastfeeding & Infant Formula
AUSTRALIA & NEW ZEALAND

Z00 55092

FOLD

INnfant

Nuftrition

Council

Industry supporting both

Breastfeeding & Infant Formula
AUSTRALIA & NEW ZEALAND

Manufacturers and
Importers’ Obligations for
the Marketing of Infant
Formula in New Zealand

Information for Retailers




Breastfeeding is the normal way to feed a
baby and is important for baby’s health and
well-being. The World Health Organization
recommends exclusive breast feeding until
six months of age, and then to complement
with the appropriate introduction of solid
foods up to two years of age.

There is no question that breast milk provides
the best possible nutrition for infants however,

when a baby is not being breastfed the only
suitable and safe alternative is a scientifically
developed infant formula.

The Infant Nutrition Council’s
Code of Practice for the
Marketing of Infant Formula
in New Zealand

The Infant Nutrition Council’s Code of Practice for the
Marketing of Infant Formula in New Zealand (INC Code
of Practice) is a voluntary self-regulatory code of conduct
which applies to all companies represented by the Infant
Nutrition Council (INC) that are marketing infant formula
in New Zealand.

It is based on the World Health Organisation International
Code of Marketing of Breast Milk Substitutes (WHO 1981)
and forms part of New Zealand’s official application of the
WHO Code within the context of New Zealand's legal and
economic environment. The INC Code of Practice supports
the aim of the WHO Code which is:

“...to contribute to the provision of safe and adequate
nutrition for infants, by the protection and promotion of
breast feeding and by ensuring the proper use of breast
milk substitutes, when they are necessary, on the basis of
adequate information and through appropriate marketing
and distribution.”

Key features of the INC Code
of Practice

The following are some of the key obligations for
manufacturers and importers of infant formula under the
INC Code of Practice:

1. Manufacturers and importers of infant formula should not
advertise or in any other way promote infant formula to the
general public.

2. Infant formula product samples may only be
provided through health care professionals and only
for specific purposes.

3. Manufacturers and importers of infant formula should not
distribute to pregnant women, or parents of infants and
young children, any gifts of articles or utensils which may
promote the use of breast milk substitutes or bottle-feeding.

4 Informational and educational material produced by
manufacturers and importers of infant formula (such as
pamphlets or booklets) dealing with the feeding of infants
should always include clear information on the benefits and
superiority of breastfeeding (e.g. “Breastmilk is the perfect
food for baby"); maternal nutrition, and the preparation
for and maintenance of breastfeeding; the negative effect
on breastfeeding of introducing partial bottle-feeding; the
difficulty of reversing the decision not to breastfeed; and
where needed, the proper use of proprietary infant formula.
Where such materials contain information about the use of
infant formulas, additional information is required.

5. Manufacturers and importers of infant formula must not
idealise the use of infant formula through pictures and text
on infant formula or information and educational materials.

6. Manufacturers and importers of infant formula should not
give financial or material incentives to health professionals
to promote infant formula.

/. Manufacturers and importers of infant formula can
provide information about the formulas to health care
professionals, but should restrict the information to
scientific and factual matters, and such information
should not imply or create a belief that bottle-feeding
is equivalent or superior to breastfeeding.

Monitoring Code Compliance

The Ministry of Health is responsible for monitoring
compliance with the INC Code of Practice. Any person,
including individuals and community and consumer groups,
can lodge a complaint with the Ministry of Health alleging
a breach of the INC Code of Practice. If an issue is not
resolved to the complainant'’s satisfaction through a natural
justice process, it will be submitted to a Compliance Panel
for a decision. The Director of Public Health appoints the
Compliance Panel members.

More information about the complaints process is available
at www.health.govt.nz/ourwork/who-code-nz/breast-milk-
substitutes-complaints-procedure

Application of the INC Code
of Practice

The INC Code of Practice applies to the marketing and
promotion of infant formula i.e. formula that is suitable
for babies from birth (e.g. Starter, Stage 1 or All Ages
infant formulas) by INC members.

The INC Code of Practice does not_apply to:
¢ Follow-on formula (suitable from 6 months)

e Toddler milk drinks suitable from 12 months
(sometimes called Growing Up milks)

e Complementary foods (i.e. baby cereal
and packaged baby foods)

¢ Feeding bottles and teats
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CORPORATIONS ACT 2001

A company limited by guarantee

CONSTITUTION

of
Infant Nutrition Council Limited

ACN 135 154 406

1. Definitions

1.1.1 In this constitution, unless the context otherwise requires:
Associate Member means a Member who is:
(a) not a marketer of Infant Formula Product in Australia or New Zealand;
(b) a marketer of Infant Formula Product who:

(i) is a marketer of Infant Formula Product in Australia but not New
Zealand, and has, in data published prior to its application for
membership as an Associate Member, an Australian Market Share of
less than the Market Share Threshold for the Australian market;

(i) is a marketer of Infant Formula Product in New Zealand but not
Australia, and has, in data published prior to its application for
membership as an Associate Member, a New Zealand Market Share of
less than the Market Share Threshold for the New Zealand market; or

(iii)  is a marketer of Infant Formula Product in both Australia and New
Zealand, and has, in data published prior to its application for
membership as an Associate Member, both an Australian Market Share
of less than the Market Share Threshold for the Australian market and a
New Zealand Market Share of less than the Market Share Threshold for
the New Zealand market; or

(c) a manufacturer of Infant Formula Product in Australia or New Zealand,

and who has applied for and been admitted to membership as an Associate Member;
Australian Market Share means, in respect of a marketer of Infant Formula Product in
Australia, the aggregate market share by value in Australia of its Infant Formula

Products, expressed as a percentage, as evidenced by independent scan data acceptable
to the directors;

Code of Conduct means the Company’s code of conduct as amended from time to
time;
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2.1

2.11

Company means Infant Nutrition Council Limited;

Infant Formula Product has the same meaning as in the Australia New Zealand Food
Standards Code as amended or replaced from time to time;

Market Share Threshold means, for the Australian market, 2% and, for the New
Zealand market, 2%;

Member means a member of the Company;
New Zealand Market Share means, in respect of a marketer of Infant Formula Product
in New Zealand, the aggregate market share by value in New Zealand of its Infant

Formula Products, expressed as a percentage, as evidenced by independent scan data
acceptable to the directors;

Nominated Representative means a person nominated in accordance with clause
4.6.1 or a proxy of that person appointed in accordance with clause 4.7;

Officer has the meaning given to that term in section 9 of the Corporations Act 2001;
Ordinary Member means a Member who is:

€)) a marketer of Infant Formula Product in Australia or New Zealand; or

(b) a manufacturer of Infant Formula Product in Australia or New Zealand,

and who has applied for and been admitted to membership as an Ordinary Member;
Register means the register of Members kept in accordance with clause 4.8;

Related Bodies Corporate has the meaning given to that term in section 50 of the
Corporations Act 2001,

Seal means the common seal of the Company, if any;

Secretary means a person appointed to perform the duties of a secretary of the
Company;

Senior Manager has the meaning given to that term in section 9 of the Corporations
Act 2001.

Where a word or phrase is given a defined meaning another part of speech or other
grammatical form in respect of that word or phrase has a corresponding meaning.

Purpose
Objectives
The objectives for which the Company is established are:

@) to improve infant nutrition by supporting the public health goals for the
protection and promotion of breastfeeding and, when needed, Infant Formula
Product as the only suitable alternative;
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2.1.2

2.2

2.3

3.1

3.2

(b) to represent the Infant Formula Product industry in Australia and New Zealand;
and

(© generally to do all other things that may appear to the Company to be incidental
or conducive to the attainment of the objectives or any of them.

Each objective in clause 2.1.1 is independent of the other objectives.
Powers

The Company can only exercise the powers in section 124(1) of the Corporations Act
2001 to:

€)) carry out the objectives in clause 2.1.1; and

(b) do all things incidental or convenient in relation to the exercise of the power
under paragraph (a).

Income
The income and property of the Company:

@ may only be applied to the carrying out of the objectives of the Company in
clause 2.1.1 and the exercise of the powers in clause 2.2; and

(b) must not be paid directly or indirectly to any Member,

provided that nothing in this constitution prevents the payment in good faith by the
Company of:

(©) reasonable and proper remuneration and expenses to any employee of the
Company or to any Member or other person in return for services or goods
provided to the Company in the usual course of business;

(d) interest at market rates on money borrowed from any Member; or

(e) market rent for premises let by any Member to the Company.

Liability of Members

Limitation

The liability of the Members is limited.

Contribution

Each Member must contribute to the assets of the Company, if it is wound up during
the time he is a Member or within 1 year afterwards, such amount as may be required
(not exceeding $100) for:

€)) payment of the debts and liabilities of the Company contracted before the time
at which he ceases to be a Member;

(b) the costs, charges and expenses of winding up the Company; and
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4.1.1

4.1.2

4.1.3

4.2

4.3

4.4

4.5

4.6

46.1

(© the adjustment of the rights of the contributories among themselves.
Membership

Membership

There are two classes of Members:

@) Ordinary Members; and

(b) Associate Members.

The Members are the persons who are Members as at the date of the adoption of this
constitution and such other persons as the directors admit to Membership in accordance
with this constitution.

The directors must not admit to Membership more than 1 company from any group of
companies operating in either or both of Australia and New Zealand.

Form of application
An application for Membership must be:

@ in writing in the form set out in annexure A or as otherwise approved by the
directors;

(b) accompanied by such evidence as to eligibility for Membership as the directors
require; and

(©) signed by the applicant.
Admission to Membership

If an application for Membership is accepted, the name and details of the applicant
must be entered in the Register.

Entitlements

Each Member has the right to:

€)) receive notices of and attend and be heard at any general meeting; and
(b) in the case of Ordinary Members, vote at any general meeting.

Code of Conduct

Each Member must comply with the Code of Conduct.

Nominated Representatives

Each Member which is a body corporate may appoint 1 individual to represent it at any
general meeting.
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4.6.2

4.6.3

4.6.4

4.7

4.8

48.1

4.8.2

4.9

5.1

Each Member must give the Company notice of the name, address and facsimile
number, if any, of the Nominated Representative appointed by it.

If a Member ceases to be a Member, the rights of the Member’s Nominated
Representative under this constitution terminate on the day the Member ceases to be a
Member.

If a Member notifies the Secretary in writing of the termination of appointment of its
Nominated Representative the rights of the Member’s Nominated Representative under
this constitution terminate on receipt by the Secretary of the notice of termination.
Appointment of a proxy

A Nominated Representative may appoint a proxy to represent it at general meetings in
accordance with clause 11. For this purpose, in clause 11 Nominated Representative
IS to be substituted for Member.

The Register

A register of Members must be kept in accordance with the Corporations Act 2001.
The following must be entered in the Register in respect of each Member:

@ the full name of the Member;

(b) the address, telephone and facsimile number, if any, of the Member;

(©) the date of admission to and cessation of Membership;

(d) whether the Member is an Ordinary Member or an Associate Member;

(e) the full name, address and facsimile number, if any, of its Nominated
Representatives; and

()] such other information as the directors require.
Notification by Members

Each Member must notify the Secretary in writing of any change in the name, address,
telephone or facsimile number of the Member and any Nominated Representative of
the Member within 1 month after the change.

Membership fee
Determination

Each Member must in accordance with this clause 5.1 pay the annual Membership fee
determined by the directors.
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5.2.1

5.2.2

5.2.3

6.1

6.1.1

6.1.2

Payment
When a person is admitted or re-admitted as an Ordinary Member in the period:

@) 1 January to 30 June in any year, the Member must on admission or re-
admission pay the full annual Membership fee for that year; and

(b) 1 July and 31 December in any year, the Member must on admission or re-
admission pay half of the annual Membership fee for that year.

Each Ordinary Member must, by 1 January each year (or at other times agreed with the
Company), pay the annual Membership fee for the period from that 1 January to the
next 31 December.

Each Associate Member must:

@ on admission or re-admission as an Associate Member, pay one quarter of the
annual Membership fee for that year; and

(b) pay one quarter of the annual Membership fee for the relevant year by each
following 1 January, 1 April, 1 July and 1 October (or at other times agreed
with the Company).

Disciplining Members

Directors’ power

Subject to clause 6.1.2, the directors may:

€)) terminate the Membership of a Member; or

(b) suspend a Member from Membership for a specified period, or until the
Member satisfies any conditions considered appropriate by the directors,

where the directors consider that the Member has:
(©) refused or neglected to comply with a provision of this constitution; or
(d) acted in a manner prejudicial to the interests of the Company.

The Secretary must serve on the Member proposed to be disciplined, at the same time
as the notice of meeting required to be served on the directors, a notice stating that:

@) the conduct of the Member outlined in the notice will be considered at the
meeting; and

(b) the Member may:

0] have any of its Nominated Representatives attend and speak at the
meeting on its behalf; and

(i) submit to the Secretary on or before the date of the meeting, written
representations relating to the conduct of the Member.
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6.1.3

6.2

6.2.1

6.2.2

6.2.3

6.3

7.1

7.1.1

7.1.2

7.1.3

7.2

At a meeting referred to in clause 6.1.1, the directors must:

€)) give the Member or any Nominated Representative of the Member an
opportunity to make oral representations; and

(b) give due consideration to these representations and any written representations
submitted to the Secretary by the Member at or prior to the meeting.

Suspension

If a Member is suspended from Membership for a specified period, that suspension is
automatically revoked once that period expires.

If a Member is suspended until it satisfies certain conditions, that suspension is only
revoked when the directors determine that the conditions have been satisfied and that
the suspension is revoked.

If a Member’s Membership is suspended and that suspension is later revoked, the
Member’s Membership is reinstated and no new Membership fees are payable.

Termination

If a Member’s Membership is terminated, the Member may apply for re-admission as a
Member at any time.

Cessation and change of Membership
Resignation

A Member may not resign from Membership until it has paid all debts owed to the
Company.

Subject to clause 7.1.1, a Member may resign from Membership by giving written
notice to the Secretary.

The resignation of a Member takes effect 7 days from the date of receipt of the notice
of resignation or such later date as is stated in the notice.

Cessation of Membership
A Member ceases to be a Member:
@) on failing to satisfy the requirements for Membership under this constitution;

(b) in the case of a Member that is not an individual, on it being dissolved or
otherwise ceasing to exist;

(c) in the case of an individual, on death;
(d) when the Member’s fee payable under clause 5 remain unpaid for 3 months; or

(e) in accordance with clause 6,
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7.3

7.3.1

7.3.2

7.3.3

8.1

8.1.1

8.1.2

8.1.3

although the directors may reinstate the Member on rectification of any such default or
other action which is capable of remedy.

Change of Membership

If the Company notifies an Associate Member that its Australian Market Share or New
Zealand Market Share of the Associate Member exceeds the relevant Market Share
Threshold (Associate Member Notice):

@) the Associate Member must apply for Ordinary Membership to take effect from
the 1 January immediately following the date of the Associate Member Notice;

(b) the Associate Member must be admitted as an Ordinary Member with effect
from that 1 January; and

(©) the Associate Member’s Membership as an Associate Member ceases with
effect from that 1 January.

If an Ordinary Member considers that its Australian Market Share and New Zealand
Market Share, as applicable, do not exceed the relevant Market Share Threshold, it
may, by 30 September in any year, notify the Company accordingly (Ordinary
Member Notice), accompanied by an application for Associate Membership to take
effect from the 1 January immediately following the date of the Ordinary Member
Notice.

If, after receiving an Ordinary Member Notice and accompanying application, the
directors consider that the Australian Market Share and New Zealand Market Share, as
applicable, of the Ordinary Member do not exceed the relevant Market Share
Threshold:

€)) the Ordinary Member must be admitted as an Associate Member with effect
from the 1 January immediately following the date of the Ordinary Member
Notice; and

(b) the Ordinary Member’s Membership as an Ordinary Member ceases with effect
from that 1 January.

General meetings
Convening

Except as permitted by law a general meeting must be held at least once in every
calendar year.

A director may convene a general meeting at any time.
A Member may:

@) only request the directors to convene a general meeting in accordance with
section 249D of the Corporations Act 2001; and

(b) not convene or join in convening a general meeting except under section 249E
or 249F of the Corporations Act 2001.
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8.2.1

8.2.2

8.2.3

8.3

8.3.1

8.3.2

8.3.3

8.3.4

8.3.5

8.4

Notice

A notice of a general meeting must:

@) be given at least 21 days before the meeting;

(b) specify the place, the day and the hour of meeting; and

(© except as expressly set out in this constitution, state the general nature of the
business to be transacted.

The accidental omission to give notice of any general meeting to, or the non receipt of
a notice by, a person entitled to receive notice does not invalidate a resolution passed at
the general meeting.

If the Secretary receives a written notice from 3 Members or their Nominated
Representatives requesting that business be brought before the next general meeting,
the Secretary must include that business in the next notice of general meeting.

Cancellation or postponement

The directors may cancel or postpone the holding of any general meeting whenever
they think fit (other than a meeting requisitioned by Members under the Corporations
Act 2001).

Written notice of the cancellation or postponement must be given to all persons entitled
to receive notice of the meeting at least 7 days before the date for which the meeting
was convened and must specify:

@) the reason for the cancellation or postponement; and
(b) where the meeting is postponed, a date, time and place for holding the meeting.

There must be at least 21 days between the date on which a notice postponing the
meeting is given and the date on which the meeting is to be held.

The only business that may be transacted at a postponed meeting is that specified in the
original notice convening the meeting.

The accidental omission to give notice of the cancellation or postponement of any
general meeting to, or the non receipt of a notice by, a person entitled to receive notice
does not invalidate a resolution passed at the postponed meeting.

Representation of Member

Any Member may be represented at any general meeting by its Nominated
Representative, a proxy or otherwise in accordance with this constitution or the
Corporations Act 2001, and if so represented is deemed to be present in person.
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9.11

9.1.2

9.2

9.3

9.4

94.1

9.4.2

9.4.3

Proceedings at general meetings
Quorum

No business may be transacted at any general meeting unless a quorum of Members is
present at the time when the meeting proceeds to business.

A quorum is constituted by a majority of Ordinary Members or their Nominated
Representatives.

Absence of quorum

If a quorum is not present within 30 minutes after the time appointed for the meeting,
where the meeting was convened on the requisition of Members, the meeting is
dissolved, or in any other case:

@ the meeting stands adjourned to the day, and at the time and place, which the
directors determine or, if no determination is made by the directors, to the same
day in the next week at the same time and place; and

(b) if at the adjourned meeting a quorum is not present within 30 minutes after the
time appointed for the meeting, the Ordinary Members present constitute a
quorum.

Ordinary and special business
The business of an annual general meeting is:

€)) to receive and consider the profit and loss account, the balance sheet, the
reports of the directors and the auditors and the directors’ statement required by
the Corporations Act 2001 to be attached to the accounts of the Company;

(b) where necessary, to appoint auditors; and

(©) to transact any other business which under this constitution or the Corporations
Act 2001 ought to be transacted at an annual general meeting.

Appointment of chairperson

If the directors have elected one of their number as chairperson of their meetings, that
person is entitled to preside as chairperson at every general meeting.

If the directors have elected one of their number as deputy chairperson of their
meetings, that person is entitled to preside as deputy chairperson at every general
meeting or, in the absence of the chairperson at a general meeting, to preside as
chairperson at the general meeting.

The directors present at a general meeting must elect one of their number to be
chairperson of the meeting if:

€)] a director has not been elected as chairperson of directors’ meetings and a
director has not been elected as deputy chairperson of directors’ meetings; or

11 June 2013 Page 10



Constitution

9.4.4

9.5

9.6

9.6.1

9.6.2

9.6.3

9.6.4

10.

10.1

10.1.1

10.1.2

10.2

10.3

10.4

104.1

(b) the chairperson and deputy chairperson are not present within 15 minutes after
the time appointed for the holding of the meeting or are unwilling to act.

The Members present at a general meeting must elect one of their number to be
chairperson of the meeting if:

@) there are no directors present within 15 minutes after the time appointed for the
holding of the meeting; or

(b) all directors present decline to take the chair.
Chairperson’s powers

Subject to the terms of this constitution and the Corporations Act 2001, the
chairperson’s ruling on all matters relating to the order of business, procedure and
conduct of the general meeting is final and no motion of dissent from a ruling of the
chairperson may be accepted.

Adjournment of meetings

The chairperson may, with the consent of any meeting at which a quorum is present,
and must if so directed by the meeting, adjourn the meeting to another time and place.

The only business that may be transacted at any adjourned meeting is the business left
unfinished at the meeting from which the adjournment took place.

When a meeting is adjourned for 30 days or more, notice of the adjourned meeting
must be given as in the case of an original meeting.

Except as provided by clause 9.6.3, it is not necessary to give any notice of an
adjournment or of the business to be transacted at an adjourned meeting.

Voting at general meetings

Voting rights

Each Ordinary Member present at a general meeting has 1 vote.

An Associate Member present at a general meeting does not have the right to vote.
Decisions

Each matter submitted to a meeting must be decided on a show of hands or a poll
demanded in accordance with clause 10.4.

Chairperson’s vote at general meetings

The chairperson of a general meeting is not entitled to a second or casting vote.
Demand for a poll

A poll may be demanded by:

@) the chairperson;
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10.4.2

10.4.3

10.4.4

10.4.5

10.4.6

10.5

10.6

10.6.1

10.6.2

10.6.3

(b) at least 3 Ordinary Members entitled to vote on the resolution; or

(©) Ordinary Members with at least 5% of the votes that may be cast on the
resolution on a poll.

A poll may be demanded:

@) before a vote is taken;

(b) before the voting results on a show of hands are declared; or

(© immediately after the voting results on a show of hands are declared.
The demand for a poll may be withdrawn.

The demand for a poll does not prevent the continuance of a meeting for the transaction
of business other than the question on which a poll is demanded.

A poll demanded on a matter other than the election of a chairperson or on a question
of adjournment must be taken when and in the manner the chairperson directs. The
result of the poll is the resolution of the meeting at which the poll is demanded.

A poll demanded on the election of a chairperson or on a question of adjournment must
be taken immediately.

Evidence of resolutions

Unless a poll is demanded in accordance with clause 10.4, a declaration by the
chairperson that a resolution has on a show of hands been:

€)) carried;

(b) carried unanimously or by a particular majority; or

(©) lost,

and an entry to that effect in the book containing the minutes of the proceedings of the
Company, signed by the chairperson of that or the next succeeding meeting, is
conclusive evidence of the fact, without proof of the number or proportion of the votes
recorded in favour of or against the resolution.

Objections

An objection may be raised to the qualification of a voter only at the meeting at which
the vote objected to is given or tendered.

The objection must be referred to the chairperson of the meeting, whose decision is
final.

A vote not disallowed following the objection is valid for all purposes.
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11.2

11.3

11.3.1

11.3.2

11.3.3
114

114.1

11.4.2

12.
12.1

12.1.1

12.1.2

12.2

12.2.1

Proxies
Appointment

An Ordinary Member who is entitled to vote at a meeting may appoint proxies in
accordance with the Corporations Act 2001.

Form of proxy

A document appointing a proxy must be in the form set out in annexure B to this
constitution or as otherwise approved by the directors.

Effect of proxy

An instrument appointing a proxy confers authority to demand or join in demanding a
poll.

If a proxy is only for a single meeting it may be used at any postponement or
adjournment of that meeting, unless the proxy states otherwise.

A proxy may be revoked at any time by notice in writing to the Company.
Voting by proxy

An instrument appointing a proxy may specify the manner in which the proxy is to vote
in respect of a particular resolution and, where an instrument of proxy so provides, the
proxy is not entitled to vote on the resolution except as specified in the instrument.

A vote given in accordance with the terms of an instrument of proxy or of a power of
attorney is valid despite:

€)) the previous death or unsoundness of mind of the principal; or

(b) the revocation of the instrument (or of the authority under which the instrument
was executed) or of the power,

if the Company has not received written notification of the death, unsoundness of mind
or revocation at the registered office of the Company before the commencement of the
meeting at which the instrument is used or the power is exercised.

Directors
Number of directors

Subject to the Corporations Act 2001, until otherwise determined by the Members in
general meeting, the number of directors must not be fewer than 3 nor more than 12.

Alternate directors are not to be treated as directors for the purpose of determining the
minimum or maximum number of directors holding office.

Appointment

The directors are those persons appointed in accordance with this clause 12.
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12.2.2

12.2.3

12.2.4

12.2.5

12.2.6

12.3

12.4

12.4.1

12.4.2

12.4.3

Each Ordinary Member is, subject to clause 12.2.4, entitled to appoint 1 director.

Associate Members are, subject to clause 12.2.4, entitled to appoint directors as
follows:

@) where there are 7 or fewer Associate Members, the Associate Members are
entitled to jointly appoint 1 director, being the person appointed by a decision
of a majority of the Associate Members; and

(b) where there are more than 7 Associate Members, the Associate Members are
entitled to jointly appoint 2 directors, being the persons appointed by a decision
of a majority of the Associate Members.

If, under clauses 12.2.2 and 12.2.3, the total number of directors would exceed 12, the
directors are:

@ the directors appointed under clause 12.2.3; and

(b) the number of directors appointed by a decision of a majority of the Ordinary
Members required to ensure that there is a total of 12 directors.

Each director appointed under this clause 12 must be an Officer, Senior Manager or
shareholder of an Ordinary Member, Associate Member or any of their respective
Related Bodies Corporate in Australia or New Zealand.

At any given time, only 1 Officer, Senior Manager or shareholder of a Member or any
of its Related Bodies Corporate in Australia or New Zealand is entitled to be appointed
as a director.

Insufficient directors

In the event of a vacancy in the office of a director, the remaining directors may act to
appoint a person to fill the vacancy, but if the number of remaining directors is not
sufficient to constitute a quorum at a meeting of directors, they may act only for the
purpose of convening a general meeting.

Retirement and resignation

Each director appointed by a decision of a majority of the Associate Members under
clause 12.2.3 or a decision of a majority of the Ordinary Members under clause
12.2.4(b) holds office until the conclusion of the next following annual general meeting
of the Company.

Any director may retire from office on giving notice in writing to the Company of his
intention to do so.

The resignation of a director takes effect from the date of receipt of the notice of
resignation or such later date as is stated in the notice.
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12.6

12.7

13.

131

13.2

13.2.1

13.2.2

Vacation of office

In addition to the circumstances in which the office of a director becomes vacant by
virtue of the Corporations Act 2001 or another provision of this constitution, the office
of director becomes vacant if the director:

@) ceases to be an Officer, Senior Manager or shareholder of a Member or any of
its Related Bodies Corporate in Australia or New Zealand;

(b) becomes an insolvent under administration;

(© becomes of unsound mind or a person whose person or estate is liable to be
dealt with in any way under the law relating to mental health;

(d) is absent without the consent of the directors from the meetings of the directors
held during a continuous period of 6 months and the directors resolve that the
office of that director be vacated; or

(e) becomes prohibited from being a director by reason of an order made under the
Corporations Act 2001.

Determination of fees
The directors are not entitled to be paid by way of fees for their services.
Payment for expenses

The directors are not entitled to be paid or reimbursed for any travelling,
accommodation or other expenses reasonably and properly incurred by them:

@) in attending and returning from meetings of the directors or any committee of
the directors or any general meetings; or

(b) otherwise in the execution of their duties as directors.
Alternate directors
Power to appoint

A director may appoint any person to act as an alternate director in place of the
appointor whenever the appointor is unable to act personally by reason of illness,
absence or any other cause and may do so generally, for a meeting, for any other
purpose or for a specified period.

Rights and powers

An alternate director is entitled to notice of meetings of the directors and to attend such
meetings and, if the appointor is not present at such a meeting, is entitled to vote in his
place.

An alternate director may exercise any powers that the appointor may exercise and the
exercise of any power by the alternate director is deemed to be the exercise of the
power by the appointor.
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13.3.1

13.3.2

134

13.4.1

13.4.2

135

14.
14.1

1411

14.1.2

Suspension or revocation

A director may revoke or suspend the appointment of an alternate director appointed by
him.

The directors may suspend or remove an alternate director by resolution after giving
the appointor 7 days’ notice of their intention so to do.

Form

Each appointment, revocation or suspension under clause 13.1 or 13.3.1 must be made
by notice in writing signed by the director making it.

The notice may be given by facsimile.
Termination of appointment

In addition to the circumstances in which the office of a director becomes vacant by
virtue of the Corporations Act 2001 or another provision of this constitution, the
appointment of an alternate director terminates:

@ if the director for whom the alternate director acts as alternate ceases to hold
office as director,;

(b) on the happening in respect of the alternate director of any event which causes
a director to vacate the office of director; or

(©) if by writing left at the registered office of the Company the alternate director
resigns from the appointment.

Powers and duties of directors
General management

The business of the Company is to be managed by the directors who may exercise all
those powers of the Company as are not, by the Corporations Act 2001 or by this
constitution, required to be exercised by the Company in general meeting.

Without limiting the powers of management conferred on the directors by any other
provision of this constitution, the directors may exercise all the powers of the Company
to:

@) become a member of organisations with similar objectives to the Company;

(b) appoint and remove the Chief Executive Officer of the Company and delegate
such powers to the Chief Executive Officer as the directors consider
appropriate;

(c) borrow money;
(d) mortgage or charge any property or business of the Company; and

(e) give any other security for any debt, liability or obligation of the Company or
of any other person.
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15.2

No decision made or resolution passed by the Company in general meeting invalidates
any prior act of the directors which would have been valid if that decision or resolution
had not been made or passed.

Negotiable instruments

All cheques, promissory notes, bankers drafts, bills of exchange and other negotiable
instruments, and all receipts for money paid to the Company may be signed, drawn,
accepted, endorsed or otherwise executed, as the case may be, by any 2 directors or in
such other manner as the directors determine.

Appointment of attorney
The directors may appoint any person to be an attorney of the Company:
@ for the purposes;

(b) with the powers, authorities and discretions (being powers, authorities and
discretions vested in or exercisable by the directors);

(©) for the period; and
(d) subject to the conditions,
they think fit.

Any power of attorney may contain those provisions for the protection and
convenience of persons dealing with the attorney that the directors think fit and may
also authorise the attorney to delegate all or any of the powers, authorities and
discretions vested in the attorney.

Proceedings of directors
Meetings of directors

Subject to clause 15.1.2, the directors may meet together for the despatch of business
and adjourn and otherwise regulate their meetings as they think fit.

At least 1 meeting of the directors each year must be held in New Zealand.

The directors are to be treated as present together when in communication by telephone
or other means of audio or audio-visual communication if each of the directors
participating in the communication is able to hear each of the other participating
directors.

Convening of meeting

Any director may at any time, and a Secretary must on the requisition of any director,
convene a meeting of the directors.
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15.5

15.6

15.6.1

15.6.2

15.7

15.8

Notice of meeting

Notice of every directors’ meeting must be given to each director, except that it is not
necessary to give notice to any director who is absent from Australia or New Zealand
and has not left with the Secretary a facsimile number at which he may be given notice.

Subject to clause 15.3.3, any notice of a meeting of directors may be given in writing
or orally, and by facsimile, telephone or any other means of communication and must
be given at least 5 days prior to the meeting.

All directors may waive in writing the required period of notice for a particular
meeting.

Quorum

No business may be transacted at any meeting of the directors unless a quorum of
directors is present at the time when the meeting proceeds to business.

Unless otherwise determined by the Company in general meeting, at a meeting of
directors a quorum is present if there are present at the meeting a majority of directors.

An alternate director is counted in a quorum at a meeting at which the director who
appointed the alternate is not present (provided that the alternate is, under the
Corporations Act 2001, entitled to vote).

Absence of quorum
If a quorum is not present within 30 minutes after the time appointed for the meeting:

€)) the meeting stands adjourned to the day, and at the time and place, which the
directors determine or, if no determination is made by the directors, to the same
day in the next week at the same time and place; and

(b) if at the adjourned meeting a quorum is not present within 30 minutes after the
time appointed for the meeting, meeting, the directors present constitute a
quorum.

Appointment of chairperson of directors

The directors may elect a chairperson of their meetings and determine the period for
which the person elected is to hold office.

If a chairperson has not been elected, or if at any meeting the chairperson is not present
within 15 minutes after the time appointed for holding the meeting or is unwilling to

act, the directors present may choose one of their number to be chairperson of the
meeting.

Chairperson’s vote at directors meetings
A chairperson is not entitled to a second or casting vote.
Voting rights

Subject to this constitution, at each directors’ meeting each director present has 1 vote.
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15.10.4

15.10.5
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Decisions

Decisions of the directors will be effective if passed by a vote of a majority of those
directors present and entitled to vote at the meeting.

A person who is an alternate director is entitled (in addition to his own vote if he is a
director) to 1 vote on behalf of each director whom he represents as an alternate
director at the meeting and who is not present at the meeting.

Teleconference

For the purpose of this constitution the contemporaneous linking together in oral
communication by telephone, audio-visual or other instantaneous means
(Teleconference) of a number of the directors (being not less than a quorum)
constitutes a meeting of the directors.

The provisions of this constitution relating to a meeting of the directors apply to a
Teleconference insofar as they are not inconsistent with the provisions of this clause
15.10.

The following provisions apply to a Teleconference:

@ each of the directors taking part in the meeting must be able to hear and be
heard by each of the other directors taking part at the commencement of the
meeting and each director so taking part is deemed for the purposes of this
constitution to be present at the meeting; and

(b) at the commencement of the meeting each director must announce his presence
to all other directors taking part in the meeting.

If the Secretary is not present at a Teleconference one of the directors present must take
minutes of the meeting.

A minute of the proceedings of a Teleconference is sufficient evidence of the
proceedings and of the observance of all necessary formalities if the minute is certified
to be a correct minute by the chairperson of the meeting.

Circulated resolutions
If:
€)] all directors at that time present in Australia and New Zealand; and

(b) any director absent from Australia or New Zealand who has left a facsimile
number at which he may be given notice,

have signed a document containing a statement that they are in favour of a resolution of
the directors in terms set out in the document, a resolution in those terms is deemed to
have been passed at a meeting of the directors held on the day and at the time on which
the document was last signed by a director.
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15.13

16.
16.1

16.1.1

For the purposes of clause 15.11.1, 2 or more separate documents containing
statements in identical terms, each of which is signed by one or more directors,
together constitute one document containing a statement in those terms signed by those
directors on the respective days on which they signed the separate documents.

A reference in clause 15.11.1 to all the directors does not include a reference to a
director who, at a meeting of directors, would not be entitled to vote on the resolution.

Every resolution passed under clause 15.11.1 must as soon as practicable be entered in
the minutes of the directors’ meetings.

A facsimile addressed to or received by the Company and purporting to be signed by a
director for the purpose of this clause 15.11 is deemed to be a document in writing
signed by that director.

Committees
The directors may:

€)) delegate any of their powers to committees consisting of such directors or other
persons as they think fit and may revoke the delegation; and

(b) appoint advisory committees.

Any committee formed under clause 15.12.1 must conform to any regulations that may
be imposed on it by the directors.

The directors may at any time by resolution revoke any delegation of power or disband
any committee established under this clause 15.12.

Validation of acts

All acts done:

@) at any meeting of directors or a committee of directors; or

(b) by any person acting as a director,

are, although it is afterwards discovered that there was some defect in the appointment
or continuance in office of any of the persons concerned or that any of them were
disqualified or were not entitled to vote, as valid as if each of them had been duly
appointed and had duly continued in office and was entitled to vote.

Directors’ interests

Prohibition

Except to the extent permitted by the Corporations Act 2001 and subject to clause
16.1.2, a director who has a material personal interest in a matter that is being
considered at a meeting of directors must not:

@) be counted in a quorum;

(b) vote on the matter; or
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16.3

17.

17.1

(© be present while the matter is being considered at the meeting.

If a director who has a material personal interest in a matter that is being considered at
a meeting of the directors is not prohibited by the Corporations Act 2001 from being
present at the meeting and voting, the director may be present, be counted in the
quorum and may be heard but may not vote on the matter.

Existence of interest

A director may, to the extent permitted by the Corporations Act 2001 and with the
consent of the Company in general meeting:

@ enter into contracts or arrangements or have dealings with the Company either
as vendor, purchaser, mortgagee or otherwise;

(b) be interested in any contract, operation, undertaking or business entered into,
undertaken or assisted by the Company or in which the Company is or may be
interested,

(©) hold an office or position of profit with the Company or any body corporate in
which the Company is a Member or otherwise interested; or

(d) retain for the director’s own benefit any profit or benefit arising from any such
relationship or transaction.

The director is not, because of entering into any relationship or transaction referred to
in clause 16.2.1:

€)) disqualified from the office of director; or

(b) liable to account to the Company for any profit arising from the relationship or
transaction by reason of being a director of the Company or of the fiduciary
relationship between the director and the Company.

For the purpose of clause 16.2.1, Company includes any subsidiary of the Company
and any other company in which the Company or any subsidiary of the Company is or
becomes a shareholder or is otherwise interested.

Disclosure

Subject to any other requirements of the Corporations Act 2001, the nature of the
director’s interest referred to in clause 16.2 must be disclosed by the director before or
at the meeting of directors at which the matter is first taken into consideration (if the
interest then exists) or in any other case at the first meeting of the directors after the
director becomes so interested.

By-laws
Power
The directors may make such by-laws as they consider necessary to provide for:

€)) criteria for eligibility for Membership;
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(b) the proper control, administration of the Company’s affairs, operations,
finances, interests, effects and property; and

(©) such other matters as they consider relevant.
By-laws

A by-law:

@) IS subject to this constitution;

(b) must not be inconsistent with this constitution; and

(©) is binding on all Members and directors and has the same effect as this
constitution.

Amending and repealing by-laws

The directors may, subject to the requirements of any person or authority having
jurisdiction in respect of a matter dealt with in the by-laws, amend and repeal by-laws.

Notwithstanding clause 17.3.1, the Company in general meeting may, subject to the
requirements of any person or authority having jurisdiction in respect of a matter dealt
with in the by-laws, amend or repeal any by-law made by the directors.

Minutes

The directors must carry out the obligations imposed on the Company by the
Corporations Act 2001 to cause minutes of meetings to be kept.

Secretary

A Secretary holds office on such terms, as to remuneration and otherwise, as the
directors determine.

Seal

Effect

This clause 20 has effect only if the Company has a Seal.
Safe custody

The directors must provide for the safe custody of the Seal.
Affixing

The Seal may not be affixed to any instrument except by the authority of a resolution
of the directors or of a committee of the directors authorised by the directors.

Every instrument to which the Seal is affixed must be signed by at least 1 director and
countersigned by another director, a Secretary or another person appointed by the
directors to countersign that document or a class of documents in which that document
is included.
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A director may sign or countersign as director any instrument to which the Seal is
affixed although the instrument relates to a contract, arrangement, dealing or other
transaction in which he is interested and his signature is effective with respect to
compliance with the requirements of this constitution as to the affixing of the Seal
despite his interest.

Signatures by mechanical means

The directors may determine generally or in a particular case that the signature of a
director, Secretary or other person appointed by the directors for the purpose of signing
documents to which the Seal is affixed may be written by a specified mechanical
means on documents which bear evidence of examination by the auditor.

Accounts, audit and records

Accounts

The directors must cause proper accounting and other records to be kept in accordance
with the Corporations Act 2001.

The directors must distribute copies of every profit and loss account and balance sheet
(including every document required by law to be attached to them) as required by the
Corporations Act 2001.

Audit

A registered company auditor must be appointed by the Company.

The remuneration of the auditor must be fixed and the auditor’s duties regulated in
accordance with the Corporations Act 2001.

Inspection

Subject to the Corporations Act 2001 the directors determine:
@) whether and to what extent;

(b) at what times and places; and

(©) under what conditions,

the accounting records and other documents of the Company or any of them are open
to the inspection of Members other than directors.

A Member other than a director does not have the right to inspect any document of the
Company except as:

@) provided by law; or

(b) authorised by the directors or the Company in general meeting.
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Notices

Means of giving notices

A notice may be given to the addressee by:

€)) delivering it in writing to the street address of the addressee;

(b) sending it by prepaid ordinary post to the street address of the addressee; or
(© sending it by facsimile to the facsimile number of the addressee,

specified in the Register or by such other method of communication determined by the
directors.

Time notices are given

A notice is to be regarded as given:

@) if delivered, at the time of delivery;

(b) if sent by post, on the 5th day after posting; or

(©) if sent by facsimile, at the time transmission is completed.

Proof of giving notices

Proof of the sending of a notice by facsimile and the time of completion of
transmission may be established by production of a transmission report by the machine
from which the facsimile was sent which indicates that the facsimile was sent in its
entirety to the facsimile number of the addressee.

Notice of general meeting

Notice of every general meeting must be given in the manner authorised by this
constitution to:

@) every Member;

(b) every director;

(©) every Nominated Representative; and

(d) the auditor for the time being of the Company.

No other person is entitled to receive notice of general meetings.

Indemnity

Right to indemnity

Subject to this clause 23, to the extent permitted by law the Company indemnifies each

Officer against any liability to another person incurred by the Officer as an Officer of
the Company.
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Restrictions

The indemnity referred to in clause 23.1 does not indemnify an Officer against a
liability:

€)) owed to the Company or a related body corporate as defined in section 50 of
the Corporations Act 2001 (Related Body Corporate);

(b) for a pecuniary penalty order under section 1317G of the Corporations Act
2001 or a compensation order under section 1317H of the Corporations Act
2001; or

(© that is owed to someone other than the Company or a Related Body Corporate
and did not arise out of conduct in good faith.

Legal costs

The indemnity referred to in clause 23.1 does not indemnify an Officer against legal
costs incurred in defending an action for a liability incurred as an Officer of the
Company if the costs are incurred:

@ in defending or resisting proceedings in which the Officer is found to have a
liability for which the officer could not be indemnified under clause 23.2;

(b) in defending or resisting criminal proceedings in which the Officer is found
guilty;

(©) in defending or resisting proceedings brought by the Australian Securities and
Investments Commission or a liquidator for a court order if the grounds for
making the order are found by the court to have been established; or

(d) in connection with proceedings for relief to the officer under the Corporations
Act 2001 in which the court denies the relief.

For the purposes of this clause 23.3, the outcome of proceedings is the outcome of the
proceedings and any appeal in relation to the proceedings.

Insurance premiums

The Company may, in accordance with the Corporations Act 2001, pay the premiums
on contracts insuring a person who is or has been an Officer of the Company.

winding up

If on the winding up of the Company there remains after satisfaction of all its debts and
liabilities any property, that property may only be paid or distributed to one or more
organisations having similar objectives to the Company and rules prohibiting the
distribution of their assets to members. The organisation or organisations are to be
determined by the Company in general meeting prior to the winding up of the
Company, or, if no such determination is made, by court order.
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Amalgamation

Where it furthers the objectives of the Company to amalgamate with any one or more
other organisations having similar objectives, the other organisation or organisations
must have rules prohibiting the distribution of its or their assets and income to
members and must be exempt from income tax.

Interpretation

Interpretation

Unless the context otherwise requires a word which denotes:

€)) the singular denotes the plural and vice versa;

(b) any gender denotes the other genders; and

(©) a person includes an individual, a body corporate and a government.

Unless the context otherwise requires a reference to:

@ any legislation includes any regulation or instrument made under it and where
amended, re-enacted or replaced means that amended, re-enacted or
replacement legislation;

(b) any other instrument where amended or replaced means that instrument as
amended or replaced; and

(©) a thing or amount is a reference to the whole and each part of it.
Corporations Act 2001

Except where the contrary intention appears in this constitution, an expression has, in a
provision of this constitution which deals with a matter dealt with by a relevant
provision of the Corporations Act 2001, the same meaning as in that provision of the
Corporations Act 2001.

Replaceable rules excluded

To the extent permitted by law, the replaceable rules in the Corporations Act 2001 do
not apply to the Company.

Headings
Headings must be ignored in the interpretation of this constitution.
Business day

A reference to a business day means a business day as defined in the Corporations Act
2001.

Time

References to and calculations of time.
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Where a period of time is specified and is to be calculated before or after a given day,
act or event it must be calculated without counting that day or the day of that act or
event.

A provision of this constitution, except that specifying the time for deposit of proxies
with the Company, which has the effect of requiring anything to be done on or by a
date which is not a business day must be interpreted as if it required it to be done on or
by the next business day.
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ANNEXURE A

APPLICATION FOR MEMBERSHIP OF INFANT NUTRITION COUNCIL LIMITED
ABN 23 135 154 406

Company Name

Address

Telephone no

Facsimile no

applies for membership as an [Ordinary Member/Associate Member] of Infant Nutrition Council
Limited and agrees to be bound by its constitution and to comply with its Code of Conduct as
amended from time to time.

info@infantnutritioncouncil.com
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ANNEXURE B

PROXY FORM

Name and address of Member or Nominated Representative:
(if you are a Nominated Representative, please also state which Member you represent)

Appointment of proxy

| appoint:

(name of person)

or in his or her absence, or if no person is named, the chairperson of the meeting as my proxy to
vote in accordance with the following directions (or, if no directions have been given, as the proxy
sees fit) at the general meeting of Infant Nutrition Council Limited to be held on [insert date, time
and place] and at any adjournment of that meeting.

Vote on resolutions

Resolution 1: That ##

For Against
0
Dated:
Signature Signature
Name (please print) Name (please print)
.O.f.fi.c.el held ................... .O.flfi.c.el held ...................
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SIGNING THIS FORM

Two directors or a director and secretary (or in the case of a sole director company, the sole
director and secretary) or a duly authorised officer of the Member must sign this form on
behalf of the Member. If signed by an authorised officer, please provide the original or an
attested copy of the authority. The authority must be signed by 2 directors or a director and
secretary (or in the case of a sole director company, the sole director and secretary).

If signing on behalf of a Member as the Member’s attorney, please provide the original or an
attested copy of the power of attorney.

11 June 2013 Page 30



APPENDIX 7 - INC CODE OF CONDUCT



INnfant
Nutrition
Councill

Industry supporting both
Breastfeeding & Infant Formula

AUSTRALIA & NEW ZEALAND

Code of Conduct

The Infant Nutrition Council (INC”) members agree to work together to resolve issues relating
to the infant formula industry in Australia and New Zealand.

These issues may include matters concerning the industry codes in Australia and New Zealand,
the support of breastfeeding, possible false and misleading claims, food regulations and
standards, food safety issues or company representatives’ conduct and activities.

Members will:

= Uphold the values of the INC, which are to be truthful, professional, ethical and
accountable and not bring the INC into disrepute.

= Actin good faith and with due care and comply with applicable laws and regulations
including where appropriate:

o the Australia New Zealand Food Standards Code and labelling laws,

o being a registered exporter under the New Zealand Animals Product Act (APA)
1999, and/or

o being a registered establishment with Australian Quarantine and Inspection
Service (AQIS) under the Export Control Act 1982.

* Include a breastfeeding statement on members’ websites that include information about
infant formula to the following effect:

Breast milk is the normal way to feed a baby and is important for baby's health.
Professional advice should be followed before using an infant formula. Introducing partial
bottle feeding could negatively affect breast feeding. Good maternal nutrition is preferred
for breast feeding and reversing a decision not to breast feed may be difficult. Infant
formula should be used as directed. Proper use of an infant formula is important to the
health of the infant. Social and financial implications should be considered when selecting

a method of feeding.



= Accept and abide by the letter and the intent of the industry codes in Australia and New
Zealand. These are the Marketing in Australia of Infant Formula: Manufacturers and
Importers Agreement 1992 (MAIF Agreement) and The Infant Nutrition Council Code of
Marketing of Infant Formula in New Zealand (INC Code of Practice).

= Be a signatory to the MAIF Agreement if marketing infant formula in Australia.

= Avoid collusive or anticompetitive behavior contrary to the Competition and Consumer
Act 2010 and the New Zealand Commerce Act 1986.

= Uphold the principles of the consensus based process through participation,
collaboration, transparency, balance and respect for each member.

= Seek to resolve disputes between companies through the INC’s Compliance Dispute
Resolution Process prior to taking legal or other external action.

= Pay the annual membership fee and any special levies set by the Board and do so in a
timely fashion.

= |n attending INC meetings, including INC board meetings, all participants agree that they
will not enter into any discussions, activities or conduct that may infringe any applicable
competition law. By way of example, participants will not discuss, communicate or
exchange any commercially sensitive information, including information relating to
prices, product strategy, costs and revenues, trading terms and conditions with third
parties, including purchasing strategy, terms of supply, trade programs or distributions
strategy.

Updated by the INC Board 2 December 2013
Updated by the INC Board 23 August 2017
Updated by INC Board 15 November 2017



APPENDIX 8 - IMPLEMENTING AND MONITORING THE
INTERNATIONAL CODE OF MARKETING OF BREAST-MILK
SUBSTITUTES IN NEW ZEALAND:

THE CODE IN NEW ZEALAND



Implementing and Monitoring the International Code of
Marketing of Breast-milk Substitutes in New Zealand:

The Code in New Zealand

Te riunga ora mo nga mokopuna
The safe pathways to children’s wellbeing



Citation: Ministry of Health. 2007. Implementing and Monitoring the International Code of
Marketing of Breast-milk Substitutes in New Zealand: The Code in New Zealand. Wellington:
Ministry of Health.

Published in July 2007 by the
Ministry of Health
PO Box 5013, Wellington, New Zealand

ISBN 978-0-478-19154-7 (print)
ISBN 978-0-478-19155-4 (online)
HP 4419

This document is available on the Ministry of Health website:
http://www.moh.govt.nz

MINISTRY OF

HEALTH

MANATU HAUORA




Foreword

Breastfeeding is key to providing the best start for New Zealand infants, and important for

both infant and maternal health. The overall Ministry of Health objectives are to increase the
prevalence and duration of breastfeeding for all infants. All efforts made to promote and
protect breastfeeding practices in New Zealand will contribute to reducing inequalities in health
between Maori and non-Maori and between Pacific and non-Pacific peoples, in the short and
long term.

This document is one action the Ministry of Health has taken to give effect to the articles of the
International Code of Marketing of Breast-Milk Substitutes (WHO 1981) (the International Code),
and subsequent relevant World Health Assembly resolutions.

The International Code aims to contribute to providing safe and adequate nutrition for infants
by protecting and promoting breastfeeding. It also aims to ensure the proper use of breast

milk substitutes, when these are necessary, on the basis of adequate information and through
appropriate marketing and distribution. New Zealand is a signatory of the International Code, so
is committed to working towards meeting its aims.

Following a review of New Zealand’s interpretation of the International Code (Ministry of Health
2004a), the Ministry has prepared a single, standard reference document. This document
includes the Code of Practice for Health Workers in New Zealand and the Code of Practice for
the Marketing of Infant Formula (NZIFMA 2007). This will ensure the International Code is more
accessible, more effectively used and more easily monitored in New Zealand.

This publication is intended to ensure the International Code’s spirit and intent become the
guiding principles for all parties concerned with infant nutrition and the health and wellbeing of
New Zealand families.

Stephen McKernan
Director-General of Health
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Introduction

International Code of Marketing of Breast-Milk Substitutes

Breastfeeding has a range of well-recognised benefits to both mother and child (see Appendix
1). Recognising the benefits and observing that rates and duration of breastfeeding have
historically been lower than ideal, the World Health Organization (WHO) and United Nations
Children’s Fund (UNICEF) convened a landmark meeting on infant and young child feeding with
representatives of governments, agencies of the United Nations system, non-governmental
organisations, the infant-food industry, and experts in related disciplines. In 1981, a series of
recommendations was adopted, including the International Code of Marketing of Breast-milk
Substitutes (the International Code) (WHO 1981). (The International Code is reproduced on
page 5. Answers to frequently asked questions about the International Code are in Appendix 2.)

The WHO urged all Member States to take action to give effect to the International Code’s
principles and aim, as appropriate to their social and legislative framework. Action included
adopting national legislation, regulations or other suitable measures to put the International
Code into effect, involving all stakeholder groups in the International Code’s implementation,
and monitoring compliance with the International Code.

The International Code aims to contribute to the provision of safe and adequate nutrition for
infants by:

e protecting and promoting breastfeeding

* ensuring the proper use of breast-milk substitutes, when these are necessary, on the basis of
adequate information and through appropriate marketing and distribution.

The Ministry of Health (the Ministry) is committed to protecting, promoting and supporting
breastfeeding. As well as the International Code, several other international documents
encourage the Ministry’s commitment, including:

* Innocenti Declaration on the Protection, Promotion and Support of Breastfeeding (WHO and
UNICEF 1990)

* Global Strategy for Infant and Young Child Feeding (WHO 2003)
* Innocenti Declaration 2005: On infant and young child feeding (WHO 2005).

The Global Strategy for Infant and Young Child Feeding reaffirms the International Code’s
ongoing importance, and asks governments to implement and monitor existing measures to give
effect to the International Code and subsequent relevant World Health Assembly resolutions
and, where appropriate, to strengthen them or adopt new measures. For details about the
strategy’s implementation in New Zealand, see Stewart (2006).

The Ministry has taken action to give effect to the International Code’s principles and aim and
subsequent relevant World Health Assembly resolutions, as appropriate to New Zealand’s social
and legislative framework (Appendix 3).

The International Code, Article 6.1, states that health authorities should give appropriate
information and advice to health workers about their responsibilities under the International
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Code. Implementing and Monitoring the International Code of Marketing of Breast-milk
Substitutes in New Zealand: The Code in New Zealand is one such action.

Implementing the International Code in New Zealand

The International Code is implemented in New Zealand under four New Zealand codes. The
codes, illustrated in Figure 1, are the:

¢ Code of Practice for Health Workers (Health Workers’ Code)

* New Zealand Infant Formula Marketers’ Association Code of Practice for the Marketing of
Infant Formula (the NZIFMA Code of Practice) (NZIFMA 2007)

* Advertising Standards Authority Code for Advertising of Food (ASA 2006)

e Australia New Zealand Food Standards Code (Food Standards Code) (FSANZ 2002).

The Health Workers’ Code and NZIFMA Code of Practice are based on the International Code and
subsequent relevant World Health Assembly resolutions. The Food Standards Code draws on the

International Code to cover labelling, composition and quality matters. The Code for Advertising
of Food endorses the NZIFMA Code of Practice as the appropriate industry code of ethics.

The International Code is also relevant for health practitioner training providers, non-
governmental organisations, community support groups, education authorities, the media,
employers, supermarkets, pharmacies and other sales outlets.

Figure 1: Codes implementing the International Code of Marketing of Breast-Milk
Substitutes in New Zealand

: Code of Practice Code for Advertising
Code of Practice :
New Zealand for the Marketing of of Food and
for Health Workers Infant Formula Food Standards Code
For health workers For marketers For a range of audiences

The Health Workers’ Code, NZIFMA Code of Practice and Code for Advertising of Food are:

* voluntary, which means the people and organisations subject to the codes are not legally
required to comply with them, but each code is a standard for practice

* self-regulatory, which means health workers, NZIFMA companies and the Advertising
Standards Authority should manage their compliance processes to comply with their codes of
practice, and may be asked to change their codes in response to any upheld complaints.

The Food Standards Code is:

* not voluntary, which means the people and organisations subject to this code are legally
required to comply.
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Code of Practice for Health Workers

The Health Workers’ Code (see page 13) comprises the bulk of this document, and represents
part of the New Zealand response to international recommendations and the Ministry’s strategic
objectives in relation to breastfeeding and breast milk substitutes. In particular, it ensures the
International Code is interpreted for New Zealand’s specific situation and is communicated
effectively to the New Zealand health sector. For example, the response especially includes
consideration of Maori health and reducing inequalities.

A health worker’s employer is responsible for implementing the Health Workers’ Code
in their organisation.

Recommendations from the International Code for formula companies and marketers have not
been included in the Health Workers’ Code because New Zealand has a voluntary and self-
regulated industry code. However, the NZIFMA Code of Practice is referred to where appropriate,
and its key principles are outlined, for completeness and because it is important health workers
are aware of the NZIFMA Code of Practice.

Code of Practice for the Marketing of Infant Formula

The NZIFMA Code of Practice (NZIFMA 2007) applies to the marketing of infant formula products
suitable for infants up to the age of six months. The NZIFMA developed the code in consultation
with the Ministry. It applies to the manufacturers, marketers and distributors of infant formula.

The NZIFMA is responsible for liaising with and educating the industry sector to ensure the
NZIFMA Code of Practice is adhered to.

The NZIFMA Code of Practice is not a Ministry of Health or health sector document, so it is not
reproduced in this document. However, a copy of the code is provided separately with this
document. All health workers and other interested parties are encouraged to be aware of the
content of the NZIFMA Code of Practice.

Code for Advertising of Food

The Advertising Standards Authority is an independent body the advertising industry set up to
administer the rules laid down in advertising codes, including the Code for Advertising of Food
(ASA 2006) which is available from the Authority’s website http://www.asa.co.nz

The authority uses the principles of the Code for Advertising of Food and guidelines supplied by
the NZIFMA for the marketing of follow-on formula for infants aged over six months to help it to
decide on complaints about the advertising of these products.

The principles of the Code for Advertising of Food are as follows.

* The advertising of food will be conducted in a socially responsible manner.

¢ Advertisements should not by implication, omission, ambiguity or exaggerated claim mislead
or deceive, or be likely to mislead or deceive consumers, abuse the trust or exploit the lack
of knowledge of consumers, exploit the superstitious, or without justifiable reason play on
people’s fear.
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* Advertisements should not undermine the Government’s Healthy Eating — Healthy Action
policy (Ministry of Health 2004b), the Ministry’s Food and Nutrition Guidelines (Ministry of
Health 2000), or the health and wellbeing of individuals.

* Advertisements should comply with New Zealand law and the appropriate industry code of
ethics (in this case the NZIFMA Code of Practice).

Food Standards Code

The Government has legislated for the labelling, composition and quality of infant formula and
follow-on formula through the Food Standards Code (FSANZ 2002). All infant formula and follow-
on formula sold in New Zealand must conform with Standard 2.9.1 of the Food Standards Code
for labelling, composition and quality.

You can view the Food Standards Code http://www.foodstandards.gov.au/thecode/
foodstandardscode.cfm

Monitoring the Code in New Zealand

The Ministry is responsible for monitoring the implementation of the Health Workers’ Code and
the NZIFMA Code of Practice. The Ministry does this by receiving complaints about potential
breaches of either Code of Practice. If an issue is not resolved to the complainant’s satisfaction
through a natural justice process, it will be submitted to a Compliance Panel for a decision.
There is an appeal process, presided over by an adjudicator, for complaints unresolved by the
Compliance Panel (See page 21 for how to make a complaint).

The Advertising Standards Complaints Board (ASCB) is responsible for monitoring compliance
with the Code for Advertising of Food (see page 22 for how to make a complaint).

The New Zealand Food Safety Authority is responsible for administering and monitoring
compliance with the Food Standards Code (see page 22 for how to make a complaint).
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International Code of Marketing of Breast-milk
Substitutes

The International Code is included in this document before the New Zealand Health Workers’ Code
and NZIFMA Code of Practice to signify its position as the foundation for the New Zealand codes.

Context

In 1981 the World Health Assembly adopted the International Code, which recommended

as a basis for action various requirements and restrictions in relation to the marketing and
distributing of breast-milk substitutes. The New Zealand Government adopted the International
Code in 1983 through a process of consensus and discussion rather than through regulation.

Key points from the International Code

The 10 key points from the International Code, which apply to products within the scope of the
International Code, are as follows.

1. Products should not be advertised or otherwise promoted to the public.
2. Mothers and pregnant women and their families should not be given samples of products.

3. Health care providers should not be given free or subsidised supplies of products and must
not promote products.

4. People responsible for marketing products should not try to contact mothers or pregnant
women or their families.

5. The labels on products should not use words or pictures, including pictures of infants, to
idealise the use of the products.

6. Health workers should not be given gifts.

7. Health workers should not be given samples of products, except for professional evaluation
or research at the institution level.

8. Material for health workers should contain only scientific and factual information and must
not imply or create a belief that bottle-feeding is equivalent or superior to breastfeeding.

9. Allinformation and educational materials for pregnant women and mothers, including
labels, should explain the benefits and superiority of breastfeeding, the social and financial
implications of its use, and the health hazards of the unnecessary or improper use of formula.

10. All products should be of a high quality and take account of the climate and storage
conditions of the country where they are used.
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Articles of the International Code
Article 1: Aim of the Code

The aim of this Code is to contribute to the provision of safe and adequate nutrition for infants,
by the protection and promotion of breastfeeding, and by ensuring the proper use of breast-
milk substitutes, when these are necessary, on the basis of adequate information and through
appropriate marketing and distribution.

Article 2: Scope of the Code

The Code applies to the marketing, and practices related thereto, of the following products:
breast-milk substitutes, including infant formula; other milk products, foods and beverages,
including bottle-fed complementary foods, when marketed or otherwise represented to be
suitable, with or without modification, for use as a partial or total replacement of breastmilk;
feeding bottles and teats. It also applies to their quality and availability, and to information
concerning their use.

Article 3: Definitions
For the purposes of this Code:

‘Breast-milk substitute’ means any food being marketed or otherwise represented as a partial or
total replacement for breast milk, whether or not suitable for that purpose.

‘Complementary food’ means any food, whether manufactured or locally prepared, suitable as
a complement to breast milk or to infant formula, when either becomes insufficient to satisfy
the nutritional requirements of the infant. Such food is also commonly called ‘weaning food’ or
‘breast-milk’ supplement.

‘Container’ means any form of packaging of products for sale as a normal retail unit, including
wrappers. ‘Distributor’ means a person, corporation or any other entity in the public or private
sector engaged in the business (whether directly or indirectly) of marketing at the wholesale or
retail level a product within the scope of this Code. A ‘primary distributor’ is a manufacturer’s
sales agent, representative, national distributor or broker.

‘Health care system’ means governmental, non-governmental or private institutions or
organisations engaged, directly or indirectly, in health care for mothers, infants and pregnant
women; and nurseries or childcare institutions. It also includes health workers in private
practice. For the purposes of this Code, the health care system does not include pharmacies or
other established sales outlets.

‘Health worker’ means a person working in a component of such a health care system, whether
professional or non-professional, including voluntary, unpaid workers.

‘Infant formula’ means a breast-milk substitute formulated industrially in accordance with
applicable Codex Alimentarius standards, to satisfy the normal nutritional requirements

of infants up to between four and six months of age, and adapted to their physiological
characteristics. Infant formula may also be prepared at home, in which case it is described as
‘home prepared’.

Implementing and Monitoring the International Code of Marketing of Breast-milk Substitutes in New Zealand:
The Code in New Zealand



‘Label’ means any tag, brand, mark, pictorial or other descriptive matter, written, printed,
stencilled, marked, embossed or impressed on, or attached to, a container (see above) of any
products within the scope of this Code.

‘Manufacturer means a corporation or other entity in the public or private sector engaged in the
business or function (whether directly or through an agent or through an entity controlled by or
under contract with it) of manufacturing a product within the scope of this Code.

‘Marketing’ means product promotion, distribution, selling, advertising, product public
relations, and information services.

‘Marketing personnel’ means any persons whose functions involve the marketing of a product or
products coming within the scope of this Code.

‘Samples’ means single or small quantities of a product provided without cost.

‘Supplies’ means quantities of a product provided for use over an extended period, free or at a
low price, for social purposes, including those provided to families in need.

Article 4: Information and education

4.1 Governments should have the responsibility to ensure that objective and consistent
information is provided on infant and young child feeding for use by families and those
involved in the field of infant and young child nutrition. This responsibility should cover
either the planning, provision, design and dissemination of information, or their control.

4.2 Informational and educational materials, whether written, audio, or visual, dealing with
the feeding of infants and intended to reach pregnant women and mothers of infants and
young children, should include clear information on the following points:

* the benefits and superiority of breastfeeding
* maternal nutrition, and the preparation for and maintenance of breastfeeding

* the negative effect on breastfeeding of introducing partial bottle feeding

the difficulty of reversing the decision not to breastfeed

where needed, the proper use of infant formula, whether manufactured industrially

or home prepared. When such materials contain information about the use of infant
formula, they should include the social and financial implications of their use; the health
hazards of inappropriate foods or feeding methods; and in particular, the health hazards
of unnecessary or improper use of infant formula and other breast-milk substitutes.

Such materials should not use any pictures or text which may idealise the use of breast-
milk substitutes.

4.3 Donations of informational or educational equipment or materials by manufacturers or
distributors should be made only at the request and with the written approval of the
appropriate government authority or within guidelines given by governments for this
purpose. Such equipment or materials may bear the donating company’s name or logo,
but should not refer to a proprietary product that is within the scope of this Code, and
should be distributed only through the health care systems.
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Article 5: The general public and mothers

5.1 There should be no advertising or other form of promotion to the general public of
products within the scope of this Code.

5.2 Manufacturers and distributors should not provide, directly or indirectly, to pregnant
women, mothers or members of their families, samples of products within the scope
of this Code.

5.3 In conformity with paragraphs one and two of this Article, there should be no point-of-sale
advertising, giving of samples, or any other promotion device to induce sales directly to
the consumer at the retail level, such as special displays, discount coupons, premiums,
special sales, loss-leaders and tie-in sales, for products within the scope of this Code. This
provision should not restrict the establishment of pricing policies and practices intended
to provide products at lower prices on a long-term basis.

5.4 Manufacturers and distributors should not distribute to pregnant women or mothers of
infants and young children any gifts of articles or utensils which may promote the use of
breast-milk substitutes or bottle-feeding.

5.5 Marketing personnel, in their business capacity, should not seek direct or indirect contact
of any kind with pregnant women or with mothers of infants and young children.

Article 6: Health care systems

6.1 The health authorities in Member States should take appropriate measures to encourage
and protect breastfeeding and promote the principles of this Code, and should give
appropriate information and advice to health workers in regard to their responsibilities,
including the information specified in Article 4.2.

6.2 No facility of a health care system should be used for the purpose of promoting infant
formula or other products within the scope of this Code. This Code does not, however,
preclude the dissemination of information to health professionals as provided in Article 7.2.

6.3 Facilities of health care systems should not be used for the display of products within the
scope of this Code, for placards or posters concerning such products, or for the distribution
of material provided by a manufacturer or distributor other than that specified in Article 4.3.

6.4 The use by the health care system of ‘professional service representatives’, ‘mothercraft
nurses’, or ‘similar personnel’, provided or paid for by manufacturers or distributors should
not be permitted.

6.5 Feeding with infant formula, whether manufactured or home prepared, should be
demonstrated only by health workers, or other community workers if necessary; and only
to the mothers or family members who need to use it; and the information given should
include a clear explanation of the hazards of improper use.

6.6 Donations or low-price sales to institutions or organisations of supplies of infant
formula or other products within the scope of this Code, whether for use in institutions
or for distributions outside them, may be made. Such supplies should only be used or
distributed for infants who have to be fed on breast-milk substitutes. If these supplies are
distributed for use outside the institutions, this should be done only by the institutions
or organisations concerned. Such donations or low-price sales should not be used by
manufacturers or distributors as a sales inducement.
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6.7 Where donated supplies of infant formula or other products within the scope of this Code
are distributed outside an institution, the institution or organisation should take steps to
ensure that supplies can be continued as long as the infant concerned need them. Donors,
as well as institutions or organisations concerned, should bear in mind this responsibility.

6.8 Equipment and materials, in addition to those referred to in Article 4.3, donated to a
health care system may bear a company’s name or logo, but should not refer to any
proprietary product within the scope of the Code. (WHA resolution 39.28 passed in May
1986, urges member states ‘to ensure that the small amounts of breast-milk substitutes
needed for the minority of infants who require them in maternity wards and hospitals
are made through the normal procurement channels and not through free or subsidised
supplies’.)

Article 7: Health workers

7.1 Health workers should encourage and protect breastfeeding; and those who are concerned
in particular with maternal and infant nutrition should make themselves familiar with their
responsibilities under this Code, including the information specified in Article 4.2.

7.2 Information provided by manufacturers and distributors to health professionals regarding
products within the scope of this Code should be restricted to scientific and factual
matters, and such information should not imply or create a belief that bottle-feeding is
equivalent or superior to breastfeeding. It should also include the information
specified in Article 4.2.

7.3 No financial or material inducements to promote products within the scope of this Code
should be offered by manufacturers or distributors to health workers or members of their
families, nor should these be accepted by health workers or members of their families.

7.4 Samples of infant formula or other products within the scope of this Code, or of equipment
or utensils for their preparation or use, should not be provided to health workers except
when necessary for the purpose of professional evaluation or research at the institutional
level. Health workers should not give samples of infant formula to pregnant women,
mothers of infants and young children, or members of their families.

7.5 Manufacturers and distributors of products within the scope of this Code should disclose
to the institution to which a recipient health worker is affiliated any contribution made
to him or on his behalf for fellowships, study tours, research grants, attendance at
professional conferences, or the like. Similar disclosures should be made by the recipient.

Article 8: Persons employed by manufacturers and distributors

8.1 In systems of sales incentives for marketing personnel, the volume of sales of products
within the scope of this Code, should not be included in the calculation of bonuses,
nor should quotas be set specifically for sales of these products. This should not be
understood to prevent the payment of bonuses based on the overall sales by a company of
other products marketed by it.

8.2 Personnel employed in marketing products within the scope of this Code should not, as
part of their job responsibilities, perform educational functions in relation to pregnant
women or mothers of infants and young children. This should not be understood as
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preventing such personnel from being used for other functions by the health care
systems at the request and with the written approval of the appropriate authority of the
government concerned.

Article 9: Labelling
9.1 Labels should be designed to provide the necessary information about the appropriate use
of the product, and so as not to discourage breastfeeding.

9.2 Manufacturers and distributors of infant formula should ensure that each container has a
clear, conspicuous, and easily readable and understandable message printed on it, or on
a label which cannot readily become separated from it, in an appropriate language, which
includes all the following points:

* the words ‘Important Notice’ or their equivalent
* astatement of the superiority of breastfeeding

* astatement that the product should be used only on the advice of a health worker as to
the need for its use and the proper method of use

* instructions for appropriate preparation, and a warning against the health hazards of
inappropriate preparation. Neither the container nor the label should have pictures
of infants nor should they have other pictures or text which may idealise the use of
infant formula. They may however have graphics for easy identification of the product
as a breast-milk substitute and for illustrating methods of preparation. The terms
‘humanised’, ‘maternalised’, or similar terms should not be used. Inserts subject to
the above conditions, may be included in the package or retail unit. When labels give
instructions for modifying a product into infant formula, the above should apply.

9.3 Food products within the scope of this Code, marketed for infant feeding, which do not
meet the requirements of an infant formula, but which can be modified to do so, should
carry on the label a warning that the unmodified product should not be the sole source
of nourishment of an infant. Since sweetened condensed milk is not suitable for infant
feeding, nor for use as a main ingredient of infant formula, its label should not contain
purported instructions on how to modify it for that purpose.

9.4 The label of food products within the scope of this Code should also state all the following
points:

* the ingredients used
* the composition/analysis of the product
* the storage conditions required

 the batch number and the date before which the product is to be consumed, taking into
account the climatic and storage conditions of the country concerned.
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Article 10: Quality

10.1 The quality of the products is an essential element for the protection of the health of
infants and therefore should be of a high recognised standard.

10.2 Food products within the scope of this Code should, when sold or otherwise distributed,
meet the applicable standards recommended by the Codex Alimentarius Commission and
also the Codex Code of Hygienic Practice for Foods for Infants and Children.

Article 11: Implementation and monitoring

11.1 Governments should take action to give effect to the principles and aim of the Code, as
appropriate to their social and legislative framework, including the adoption of national
legislation, regulations or other suitable measures. For this purpose, governments should
seek, when necessary, co-operation of WHO, UNICEF and other agencies of the United
Nations system. National policies and measures, including laws and regulations, which are
adopted to give effect to the principles and aim of this Code should be publicly stated, and
should apply on the same basis to all those involved in the manufacture and marketing of
products within the scope of this Code.

11.2 Monitoring the application of this Code lies with governments acting individually, and
collectively through the World Health Organization as provided in paragraphs six and
seven of this Article. The manufacturers and distributors of products within the scope of
this Code, and appropriate non-governmental organisations, professional groups, and
consumer organisations should collaborate with governments to this end.

11.3 Independently of any other measures taken for implementation of this Code,
manufacturers and distributors of products within the scope of this Code should regard
themselves as responsible for monitoring their marketing practices according to the
principles and aim of this Code, and for taking steps to ensure that their conduct at every
level conforms to them.

11.4 Non-governmental organisations, professional groups, institutions and individuals
concerned should have the responsibility of drawing the attention of manufacturers or
distributors to activities which are incompatible with the principles and aim of this Code,
so that appropriate action can be taken. The appropriate governmental authority should
also be informed.

11.5 Manufacturers and primary distributors of products within the scope of this Code should
apprise each member of their marketing personnel of the Code and of their responsibilities
under it.

11.6 In accordance with Article 62 of the Constitution of the World Health Organization, Member
States should communicate annually to the Director-General information on action taken
to give effect to the principles and aim of this Code.

11.7 The Director-General shall report in even years to the World Health Assembly on the status
of the implementation of the Code; and shall on request, provide technical support to
Member States preparing national legislation or regulations, or taking other appropriate
measures in implementation and furtherance of the principles and aim of this Code.
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Code of Practice for Health Workers

Context

The Code of Practice for Health Workers (Health Workers’ Code) is based on the International
Code and has been developed by the Ministry of Health after consultation with the health sector.
It recommends best practice for health workers only, so does not apply to other groups such as
formula companies.

The Health Workers’ Code replaces Infant Feeding Guidelines for New Zealand Health Workers
(Ministry of Health 1997).

Relevant professional bodies and employer organisations are expected to support health
workers to uphold the principles and aims of the Health Workers’ Code and their responsibilities
under it by developing policies and practices and providing ongoing training.

Breastfeeding forms a unique biological and emotional basis for the health of both mother and
child and is the best and safest way to feed infants (see Appendix 1). Breast milk is the ideal
food for infants, and meets all an infant’s nutritional and fluid requirements for up to the first six
months of life, and most of the nutritional and fluid requirements from around six months to one
year of age.

When breast milk is not available, infants must be given an appropriate infant formula until
they are one year old. Infant formula can be used for up to 12 months of age. Unmodified
cow’s milk is not recommended as the primary drink before the age of one year, because it
can lead to anaemia from poor iron absorption and gastrointestinal bleeding. This can be
made worse if iron-containing complementary foods are not given from six months of age
(Ministry of Health 2000).

For more information about infant nutrition, see Food and Nutrition Guidelines for Healthy
Infants and Toddlers (Aged 0-2): A background paper (www.moh.govt.nz/nutrition).

Purpose

The Health Workers’ Code has the same aim as the International Code. That is to contribute to
the provision of safe and adequate nutrition for infants by:

protecting and promoting breastfeeding

ensuring the proper use of breast-milk substitutes, when these are necessary, on the basis of
adequate information and through appropriate marketing and distribution.

Specifically, the Health Workers’ Code wants health workers to:

protect, promote and support breastfeeding, giving clear, consistent and accurate information
about the importance of breastfeeding and the health consequences of not breastfeeding

encourage mothers and families before the birth of their infant to make an informed decision
on the feeding method they will use
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¢ help mothers and families to prevent and resolve the most common problems that cause
mothers to stop breastfeeding

* meet their obligation to give detailed information and advice to parents, caregivers and
families of breastfed and formula-fed infants on infant feeding

* ensure the appropriate and safe preparation, usage and storage of formula when necessary

* be aware of the complaints processes (see page 21) for use when they are confronted with
potential breaches of the codes.

Scope

The Health Workers’ Code is based on Ministry policy from Food and Nutrition Guidelines for
Healthy Infants and Toddlers (Aged 0-2): A background paper, and the International Code, and
includes all types of formula for infants 0-12 months.! Therefore, it differs from the NZIFMA Code
of Practice which applies to infant formula only.?

Health care providers should develop policies in their organisation on the use of formula,
formula samples, gifts from formula companies, product information, and feeding bottles and
teats. Policies should include how to promote, protect and support breastfeeding in difficult
circumstances, for example, hospitalisation of infant and/or mother or a natural disaster. The
policies should be based on Food and Nutrition Guidelines for Healthy Infants and Toddlers
(Aged 0-2): A background paper, the spirit and intent of the International Code, the Health
Workers’ Code, the Baby Friendly Hospital Initiative, and the Baby Friendly Community Initiative.
Health care providers, including pharmacists, need to be aware of these documents and
initiatives and accept responsibility for ensuring staff implement them in the workplace.

Note that the term health worker applies to a person working for a health care provider,
including a voluntary, unpaid worker and anyone providing information to pregnant women and
mothers. A health practitioner is a subset of this wider group, and is defined as a practitioner of
a particular health profession who is registered with, and overseen by an authority, for example,
a dietitian, doctor, nurse, pharmacist (see the Glossary for Code of Practice for Health Workers,
page 25).

Articles of the Code of Practice for Health Workers

1. Health workers must protect, promote and support breastfeeding.

1.1 The Ministry expects health workers to protect, promote and support breastfeeding and
be familiar with their responsibilities under the Health Workers’ Code, and other Ministry
policies and strategies, for example, the Baby Friendly Hospital Initiative, the Baby Friendly
Community Initiative and the Well Child Framework.

1.2 Health workers play an essential role in guiding feeding practices. They do this by
encouraging and facilitating breastfeeding and providing objective and consistent advice
to mothers and families about the superior value of breastfeeding.

1 Includes infant formula and follow-on formula.

2 Follow-on formula is not marketed as a breast milk substitute in New Zealand.
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2. Health workers should enable mothers to make an informed decision about infant feeding.

2.1 Health workers should give accurate, objective and consistent information and educational
material on breastfeeding and formula feeding, and should discuss the benefits and
problems associated with the different methods of feeding so parents can make an
informed decision.

2.2 Health workers should be aware of individual circumstances, and apply best clinical
practice for those circumstances to ensure appropriate health care and safe and adequate
nutrition for all infants. For example, although virtually all women can breastfeed,
some mothers decide not to breastfeed their infants, are unable to breastfeed, or try to
breastfeed without success. In some medical situations, establishing breastfeeding is
more difficult than others. In such cases specialist lactation services may be required.

If the mother is unable to establish breastfeeding, an appropriate infant formula should
be provided for the baby or donor milk if available and acceptable to the mother. If used,
donor milk must meet the required standards for safe collection and storage.

2.3 Antenatally, information on appropriate infant nutrition should always be presented in
the context of breastfeeding as the biological norm and as an unparalleled way of feeding
an infant. Pregnant women should also be told that if they want to formula feed then
information is available. Any instructions in the use of infant formula should be undertaken
one to one with the woman concerned and not in a class setting.

2.4 Mothers who do not breastfeed their infants should receive the same attention from health
workers and the health care system since not breastfeeding is associated with increased
risks to the health of infants and mothers.

3. Health workers must assist mothers and families to breastfeed.

3.1 Health workers should be knowledgeable about breastfeeding and breastfeeding
management, skilled in helping mothers and able to access further information and
support as required. Even though it is a natural act, breastfeeding is also a learned
behaviour. Virtually all mothers can breastfeed provided they have accurate information
and support within their families and communities and from the health care system.

3.2 Health workers need to work with women in a way that increases women’s confidence in
their ability to breastfeed. Health workers must not undermine breastfeeding by creating
negative perceptions and behaviour towards breastfeeding.

3.3 Health workers should help to prevent or resolve the most common problems that cause
mothers to stop breastfeeding.

3.4 Health workers should acknowledge the important role of skilled and knowledgeable peer
supporters and peer support groups, refer mothers to them and work in collaboration with
these groups in the community.

3.5 Health workers should, where appropriate, provide mothers with information about
sterilising bottles and storing expressed breast milk. Information should not imply or
create a belief that bottle feeding is equivalent or superior to breastfeeding. Mothers
should be informed that there is a cup method of feeding expressed breast milk.
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4. Health workers must ensure appropriate use of formula when necessary.

4.1 Only health workers should demonstrate to mothers or family members how to prepare
and use formula. Family members who need to use formula require instruction and
information on the preparation and safe storage of formula, feeding techniques and types
of formula available.

4.2 Health workers who cannot provide a family with information about formula feeding must
refer the family to another health service provider who can provide the information.

4.3 Health workers should strengthen the health and nutrition education of these mothers and
their family members in order to foster preparation for the initiation and maintenance of
breastfeeding of any future infants born, whatever the previous feeding experience. These
mothers should be referred to community-based breastfeeding support groups antenatally
for future births.

4.4 Health workers should not promote a specific brand of formula, or be involved in the
promotion of products used for infant feeding.

5. All information prepared by health workers on formula feeding should explain the
benefits of breastfeeding, and the costs and health hazards of the unnecessary or
improper use of formula.

5.1 Information and educational materials (whether written, audio or visual) dealing with the
feeding of infants and intended to reach pregnant women and mothers of infants and
young children, should include clear information on the following points.

* The benefits and superiority of breastfeeding.

e Maternal nutrition, and the preparation for and maintenance of breastfeeding.
* The negative effect on breastfeeding of introducing partial formula feeding.

* The difficulty of reversing the decision not to breastfeed.

* Where needed, the proper use of formula. When such material contains information
about the use of formula, the information should include the social and financial
implications of formula use; the health hazards of inappropriate foods or feeding
methods; and, in particular, the health hazards of the unnecessary or improper use of
formula.

5.2 Information and educational materials should not use pictures or text that may idealise the
use of formula.

5.3 All materials used to provide information should be objective and consistent with current
knowledge.

5.4 Fora list of information and support providers and resources available nationally, see Food
and Nutrition Guidelines for Healthy Infants and Toddlers (Aged 0-2): A background paper.
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6. Health workers must be aware of the key principles in the New Zealand Infant Formula
Marketers’ Association (NZIFMA) Code of Practice for the Marketing of Infant Formula.

6.1 The key principles are provided on page 19.

6.2 A health worker may contact a formula company for scientific and factual product
information.

6.3 Health workers may meet individually or collectively with formula company representatives
to be informed about company products.

6.4 For general information on infant feeding, health workers should consult Food and
Nutrition Guidelines for Healthy Infants and Toddlers (Aged 0-2): A background paper.

7. Health workers should not accept samples from formula companies.

7.1 Health workers should not accept samples of formula, equipment or utensils for their
preparations or use except when necessary for the purpose of professional evaluation
and research at an institutional level. They may be used for educating parents who have
decided to use formula, in the correct preparation of formula, while not promoting a
specific brand of formula (see 4.4).

7.2 Health workers should not give samples of formula to pregnant women, mothers of infants,
or members of their families.

8. Health workers should not accept gifts from formula companies.

8.1 Health workers or members of their family should not accept financial or material
inducements to promote products.

8.2 Health workers should disclose to the institution to which they are affiliated, any
contribution made to him or her on his or her behalf for fellowships, study tours, research
grants, attendance at professional conferences or the like. Health workers should ensure
that financial support does not create conflict of interest.

9. Health care facilities should not promote formula products in their facilities.

9.1 Ahealth care provider environment should not display items provided by companies such
as formula, bottles, teats, posters, growth charts, calendars or formula preparation charts.

9.2 Health workers may ask for materials such as pamphlets, posters and booklets and
equipment from manufacturers and distributors, providing the material is restricted to
scientific and factual matters. Such material should not imply or create a belief that bottle
feeding is equivalent or superior to breastfeeding.

9.3 Allinfant formula information and educational material prepared by manufacturers and
distributors, whether written, audio or visual, must be consistent with the NZIFMA Code
of Practice. Such materials may bear the donating company’s name or logo, but should
not refer to the product brand name, with the exception of product information brochures
for health practitioners and advertisements in medical publications, and should be
distributed only through (ie, within) the health care system.

9.4 Only mothers and families who have decided to use formula may be given information
relating to formula products on discharge.
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10. Formula products should not be donated to health care facilities.

10.1 Health care facilities may purchase formula at wholesale prices in accordance with the
principles of the Baby Friendly Hospital Initiative and the Baby Friendly Community
Initiative, through the normal procurement channels, and not through free or subsidised
supplies.

10.2 Organisations and institutions should not accept donated supplies of formula from
manufacturers or distributors. In the case of a natural disaster or similar situation donated
supplies may be given but only if infants are medically required to be fed or are already fed
on formula. The supply must be continued as long as the special circumstances continue
and must not be used as a sales inducement.
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Code of Practice for the Marketing of Infant
Formula

Context

The Code of Practice for the Marketing of Infant Formula (NZIFMA Code of Practice) was
developed by the New Zealand Infant Formula Marketers’ Association and applies to
manufacturers, marketers and distributors of infant formula covered by the NZIFMA, so they can:

* take steps to ensure their conduct at every level conforms to the NZIFMA Code of Practice

e promote the spirit and intent of the International Code and its proper implementation.

The NZIFMA is responsible for liaising with and educating the industry sector to ensure the
NZIFMA Code of Practice is adhered to.

The NZIFMA Code of Practice (2007) replaces the NZIFMA Code of Practice (1997).

Key principles of the NZIFMA Code of Practice

The NZIFMA voluntary Code of Marketing Practice applies to the marketing of infant formula
products suitable for infants up to the age of six months. Follow-on formula, for infants over six
months of age, is excluded from the provisions of the NZIFMA Code of Practice.

The companies represented on the New Zealand Infant Formula Marketers’ Association (NZIFMA)
have agreed that the following key principles will apply for the marketing of infant formula.

a) NZIFMA and its member companies encourage and support breastfeeding as the best choice
for babies.

b) NZIFMA companies should not advertise infant formula products directly to consumers.

¢) NZIFMA companies should not initiate direct or indirect contact with pregnant mothers or
family members to promote infant formula.

d) NZIFMA companies should not distribute samples of infant formula to pregnant women,
mothers of infants, their families and infant caregivers but may provide samples to the health
sector for the purpose of professional evaluation or research.

e) Allinfant formula education and information material prepared by NZIFMA companies and
circulated through the health sector should be in accordance with the letter and spirit of the
NZIFMA Code of Practice.

f) NZIFMA companies should not give financial or material incentives to health practitioners for
the purpose of promoting infant formula.

g) Infant formula product and usage information published by or under the local control of
NZIFMA companies through the electronic media, and accessible to consumers as well as
health professionals, should also be in accordance with the letter and spirit of the NZIFMA
Code of Practice.

h) NZIFMA companies will inform retailers of the provisions of the NZIFMA Code of Practice.
Retailer advertisements and the in-store promotion of infant formula products should be
limited to product names, price and price savings.
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The NZIFMA Code of Practice

For the complete NZIFMA Code of Practice, see the separate attachment to this document or go
to the NZIFMA website http://www.nzifma.org.nz/index.html. The NZIFMA Code of Practice ISBN
is 978-0-473-12468-7.

NZIFMA follow-on formula marketing guidelines

NZIFMA companies have adopted guidelines for the marketing of follow-on formula. These
guidelines have been provided to the Advertising Standards Complaints Board in order to assist
it with its decision-making on complaints about follow-on formula advertising.

The guidelines state:

* To avoid any confusion with infant formula, which is a breast milk substitute suitable for
infants under six months of age, follow-on formula advertising and informational material
prepared by NZIFMA companies should position this product as being suitable for (1) infants
already on infant formula when they reach the age of at least six months, and (2) infants of six
months of age or over, who are receiving complementary foods, in preference to cows’ milk.

e Follow-on formula is marketed in New Zealand as an alternative to cows’ milk, not as an
alternative to breast milk. This product is not suitable for infants under six months of age.
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Complaints

If you are considering making a complaint about an activity, you need to consider all four codes
discussed in this document:

* the Health Workers’ Code

e the NZIFMA Code of Practice

e the Code for Advertising of Food
* the Food Standards Code.

To determine which code you consider may have been breached, read the text below.

Complaints about the activities of individuals or groups who are not covered by these codes can
also be brought to the Ministry’s attention, which can deal with them in conjunction with the
relevant organisations.

How to make a complaint about the practices of a health

worker

If you have concerns about the practices of a health worker or an organisation, for example,
they are providing inadequate information to mothers about infant feeding or inappropriately
distributing samples, then consult the Health Workers’ Code to determine which section of the
code you consider the activity is in breach of.

Send your complaint to: Complaints under NZWHO Code
Population Health Directorate
Ministry of Health
PO Box 5013
Wellington.

The complaints process is summarised in Figure 2.

How to make a complaint about the marketing of infant
formula for infants from birth to six months of age

If you have concerns about NZIFMA companies’ marketing, for example, an advertising
campaign, the content of infant formula information and educational material appearing in
brochures or advertisements, or the distribution of samples, then consult the NZIFMA Code of
Practice to determine whether the activity falls within the scope of this code, and which article
and clause you consider the activity to be in breach of.

Send your complaint to: Complaints under NZ WHO Code
Population Health Directorate
Ministry of Health
PO Box 5013
Wellington.

The complaints process is summarised in Figure 2.
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How to make a complaint about the advertising of formula
for infants aged over six months

If you have concerns about the advertising of follow-on formula or food for infants aged over six
months, you can make a complaint to the Advertising Standards Complaints Board under the
Code for Advertising of Food. The board will use the guidelines provided by the NZIFMA (see
page 20) when considering complaints about follow-on formula.

For more information on how to make a complaint to the Advertising Standards Complaints
Board, contact the:

Advertising Standards Authority

Phone: 0800 234 357

Email: asa@asa.co.nz

Website: http://www.asa.co.nz

How to make a complaint about the labelling, composition or
quality of formula

If you have concerns about the labelling, composition or quality of formula or other food
products, you can make a complaint to the New Zealand Food Safety Authority under the Food
Standards Code.

For more information on how to make a complaint to the New Zealand Food Safety Authority,
contact the:

New Zealand Food Safety Authority
Phone: 0800 693 721

Email: nzfsa.govt.nz

Website: http://www.nzfsa.govt.nz

Preparing your complaint

When preparing your complaint, state clearly what you consider the activity is in breach of.
Provide as much information, evidence and documentation as possible, for example, dates,
names, location and photographs.

If you are unsure how to prepare a complaint or have difficulty preparing your complaint, seek
assistance from your organisation, an organisation involved in the provision of Well Child
services or a community group.
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Figure 2: The complaints process

Two examples of the complaints process for non-compliance with the
Codes of Practice for Health Workers or NZIFMA in New Zealand

Complaint about a health worker’s action Complaint about marketer’s action
Eg, parents’ request for information on infant Eg, unsolicited infant formula product
formula from a health worker is denied ™ 4 information is distributed to a pregnant woman

o Complaint is lodged o
Ministry acknowledges letter «———— \yith Ministry of Health — Ministry acknowledges letter
and actions process and actions process

l Either l

Ministry writes to health worker Ministry forwards complaint
seeking comment on the complaint ; . to NZIFMA
Complainant satisfied
Health worker replies and / NZIFMA seeks comment on
Ministry notifies complainant of Or complaint from marketer
explanation (20 days for process) l
Complainant is dissatisfied. Marketer replies and NZIFMA
Complaint is referred to <— notifies Ministry of explanation
Compliance Panel to consider (20 days for process).
* Ministry notifies complainant.

Compliance Panel
considers complaint

v

Complainant notified of outcome

\

Either

Complainant accepts outcome

Or

Complainant submits new information to chair of Compliance Panel

v

Chair considers whether decision should be reviewed by adjudicator

M

Either

Complainant told original decision is final

Or

Adjudicator notified

v

Adjudicator decides

v

Complainant and health worker or marketer informed of outcome

Panel may convene three times a year if necessary
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Abbreviations
ASA Advertising Standards Authority

ASCB Advertising Standards Complaints Board

FSANZ Food Standards Australia New Zealand

FSC Food Standards Code

NZFSA New Zealand Food Safety Authority

NZIFMA  New Zealand Infant Formula Marketers’ Association
UNICEF  United Nations Children’s Fund

WHO World Health Organization
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Glossary for the Code of Practice for Health

Workers

Term

Definition

Breast milk substitute

Any food being marketed or otherwise represented as a partial or total
replacement for breast milk, whether or not suitable for that purpose, for
example infant formula.

Community worker

A person working with individuals, families, groups and organisations to help
and support community development according to their needs.

Complementary food

Any food, whether manufactured or prepared at home, suitable as a
complement to breast milk or to infant formula, when either becomes
insufficient to satisfy the nutritional requirements of the infant. Such food is
also commonly called weaning food or solids.

Container

Any form of packaging of products for sale as a normal retail unit, including
wrappers.

Distributor

A person, corporation or any other entity in the public or private sector
engaged in the business (Whether directly or indirectly) of marketing at the
wholesale or retail level a product within the scope of this code. A ‘primary
distributor’ is a manufacturer’s sales agent, representative, national
distributor or broker.

Follow-on formula

A formula product represented either as a breast milk substitute or
replacement for infant formula that constitutes the principal liquid source of
nourishment in a progressively diversified diet for infants aged six to

12 months (FSANZ 2002).

Formula feeding

Providing infants with a formula product, either exclusively or as a supplement
to breastfeeding.

Health care provider

Public, private and non-governmental institutions or organisations engaged,
directly or indirectly, in health care for mothers, infants and pregnant
women; and nurseries or child-care institutions. It also includes health
workers in private practice. It does not include pharmacies or other
established sales outlets.

Health practitioner

A practitioner of a particular health profession who is registered with, and
overseen by an authority. For example, dietitian, doctor, nurse, pharmacist.

Health worker

A person working in a component of a health care system (provider), including
voluntary, unpaid workers and those providing information to pregnant
women and mothers.

Infant

A person under the age of 12 months (FSANZ 2002).

Infant formula

An infant formula product represented as a breast milk substitute for infants
which satisfies the nutritional requirements of infants aged up to four to six
months, and adapted to their physiological characteristics (FSANZ 2002).
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Term

Definition

Label

Any tag, brand, mark, pictorial or other descriptive matter, written, printed,
stencilled, marked, embossed or impressed on, or attached to, a container
(see the definition above) of any products within the scope of this code.

Lead maternity carer
(LMCQ)

A person who provides maternity care, who may be a midwife, general
practitioner or specialist obstetrician.

The lead maternity carer is responsible for ensuring continuity of care for
their client from the time of registration through to four to six weeks following
birth when they are required to hand over to a Well Child provider of the
woman’s choice.

Manufacturer A corporation or other entity in the public or private sector engaged in the
business or function (whether directly or through an agent or through an entity
controlled by or under contract with it) of manufacturing a product within the
scope of this code.

Marketing Product promotion, distribution, selling, advertising, product public relations,

and information services.

Marketing personnel

Any persons whose functions involve the marketing of a product or products
coming within the scope of this code.

Samples

Single or small quantities of a product provided without cost.

Supplies

Quantities of a product provided for use over an extended period, free orata
low price, for social purposes, including those provided to families in need.
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Appendix 1: Background Information about
Breastfeeding

Benefits of breastfeeding

Breast milk is the ideal food for infants, and meets all the infant’s nutritional and fluid
requirements for up to the first six months of life, and most of the nutritional and fluid
requirements from around six months to one year. Breastfeeding supplies nutrients in a
hygienic, cost-effective, balanced and easily absorbed way. It forms a unique biological and
emotional basis for the health of both mother and child. The anti-infective properties of breast
milk help to protect infants against disease.

Benefits for children include:

* reduced incidence of diarrhoea, respiratory tract and inner-ear infection

* improved cognitive development and visual acuity

* reduced risk of type 2 diabetes, childhood obesity and coeliac disease

* reduced mortality during the first year of life

* long-term benefits of cardiovascular health (Ministry of Health 2004a).

Mothers and families benefit too. Benefits for the mothers include a reduced risk of:
* postpartum haemorrhaging
* breast and ovarian cancer (Ministry of Health 2004a).

For more detailed information on the benefits of breastfeeding see Food and Nutrition
Guidelines for Healthy Infants and Toddlers (Aged 0-2): A background paper

Breastfeeding contributes positively to five of the 13 population health objectives in the New
Zealand Health Strategy (Minister of Health 2000) by:

* improving nutrition

* reducing obesity

* reducing the incidence and impact of cancer

* reducing the incidence and impact of cardiovascular disease

* reducing the incidence and impact of diabetes.

Breastfeeding rates

We need to increase breastfeeding rates. New Zealand’s breastfeeding rates changed very little
between 1997 and 2001, with some improvement between 2001 and 2005 (Table 1). However,
the rates among Maori and Pacific peoples are still lower than rates among the European/Other
group, and the rate for Maori is lower than for Pacific peoples.
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Table 1: New Zealand breastfeeding rates by ethnicity at six weeks, three months and
six months, 1997-2006

Rate (%)
Year Maori Pacific =~ Asian* Other All*
Exclusive and full breastfeeding 1997 54 54 67
at six weeks 1998 56 60 69
1999 57 56 69
2000 57 57 68 65
2001 55 57 68 65
2002 59 61 68 66
2003 62 62 49 71 67
2004 60 59 55 71 67
2005 58 58 58 71 66
2006 59 57 55 70 66
Exclusive and full breastfeeding 1997 36 41 53
at three months 1998 40 46 53 51
1999 40 43 56
2000 40 45 56 50
2001 41 43 56 51
2002 47 50 58 55
2003 46 49 49 59 55
2004 47 49 51 60 56
2005 45 48 52 60 56
2006 45 48 53 60 55
Exclusive and full breastfeeding 1997 12 13 19
at six months 1998 14 17 19
1999 13 18 19
2000 13 17 20 18
2001 13 17 21 19
2002 16 20 25 23
2003 16 19 20 26 23
2004 18 20 22 27 24
2005 18 19 23 28 25
2006 17 19 25 29 25

* Complete data not available
Source: Plunket data covering approximately 90 percent of all births
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Definitions

The following are the standard breastfeeding definitions for New Zealand as recommended to
the Ministry of Health (Coubrough 1999). These definitions have been used by the Ministry to
develop the breastfeeding targets (Ministry of Health 2002).

Exclusive The infant has never, to the mother’s knowledge, had any water, formula or
other liquid or solid food. Only breast milk, from the breast or expressed, and
prescribed medicines have been given from birth.

Fully The infant has taken breast milk only, and no other liquids or solids except a
minimal amount of water or prescribed medicines, in the past 48 hours.

Partial The infant has taken some breast milk and some infant formula or other solid food
in the past 48 hours.

Artificial  The infant has had no breast milk but has had alternative liquid such as infant
formula, with or without solid food, in the past 48 hours.

In 2002 the Ministry of Health recommended the following New Zealand breastfeeding targets
(Ministry of Health 2002).

* Increase the breastfeeding (exclusive and fully) rate at six weeks to 74 percent by 2005, and
90 percent by 2010.

* Increase the breastfeeding rate (exclusive and fully) at three months to 57 percent by 2005,
and 70 percent by 2010.

* Increase the breastfeeding rate (exclusive and fully) at six months to 21 percent by 2005, and
27 percent by 2010.

In 2007, the Ministry restated breastfeeding targets.

* Increase the proportion of infants exclusively and fully breastfed at six weeks to 74 percent or
greater, three months to 57 percent or greater, and six months to 27 percent or greater.

Breastfeeding for Maori

For Maori, breastfeeding is a traditional and valued practice and embodies the importance of
nourishment, protection, sustenance and continuity for Maori health. Breastfeeding is viewed as
imperative in maintaining and sustaining child development and wellbeing.

The foundation for considering Maori health is laid out in He Korowai Oranga: Maori health
Strategy (Minister of Health and Associate Minister of Health 2002). The overall aim of He
Korowai Oranga is whanau ora: Maori families supported to achieve their maximum health and
wellbeing. Whanau ora recognises the interdependence of people, that health and wellbeing
are influenced and affected by the collective as well as the individual, and the importance of
working with people in their social contexts, not just their physical symptoms. Whanau ora is a
strategic tool to assist in working together with iwi, Maori providers and Maori communities and
whanau to increase the life span of Maori, improve their health and quality of life and reduce
disparities with other New Zealanders.
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Breastfeeding: A guide to action (Ministry of Health 2002) calls for the active participation of
Maori to improve breastfeeding promotion and support.

Breastfeeding is identified in Healthy Eating — Healthy Action: Oranga Kai — Oranga Pumau
Implementation Plan: 2004—2010 (HEHA) (Ministry of Health 2004b) as one of the key
messages. An outcome specified is that breastfeeding is promoted to New Zealand women and
their families, particularly Maori and Pacific women.

Maori have lower rates of breastfeeding than do non-Maori (see Table 1). The lower rates may be
due, to some extent, to the inequitable distribution of economic resources in New Zealand, with
Maori being concentrated into the lower end of the socioeconomic distribution. However, both
socioeconomic position and ethnicity affect health (Ministry of Health 2006).

Consultation during the review of the New Zealand interpretation of the International Code,
revealed a lower awareness of the International Code and the New Zealand interpretation among
Maori and Pacific health practitioners than among other health practitioners.

Breastfeeding for Pacific peoples

For Pacific peoples, breastfeeding is a normal, traditional and valued practice. In Pacific
societies and among families, Pacific women are used to seeing women breastfeeding as a
natural way of life, and breastfeed their infants whenever they need to be fed. Pacific women
are motivated to breastfeed because it is seen as best for baby (and recommended by

health practitioners), as natural, as building a stronger mother to child bond, and as a link to
cultural heritage. Breastfeeding is also felt to be more convenient and less expensive than the
alternatives (Butler et al 2004).

Although breastfeeding is not specifically mentioned, child and youth health, and promoting
healthy lifestyles and wellbeing are priorities in the Pacific Health and Disability Action Plan
(Minister of Health 2002). Breastfeeding: A guide to action calls for the active participation of
Pacific peoples to improve breastfeeding promotion and support (Ministry of Health 2002).

Breastfeeding is identified in HEHA as one of the key messages. An outcome specified is that
breastfeeding is promoted to New Zealand women and their families, particularly Maori and
Pacific women.

Despite the strong cultural basis for breastfeeding, Pacific peoples have lower rates of
breastfeeding than European/Other (see Table 1). As for Maori, the lower rates may be due, to
some extent, to the inequitable distribution of economic resources in New Zealand, with Pacific
peoples being concentrated at the lower end of the socioeconomic distribution.

Barriers to continued breastfeeding include a lack of breastfeeding education and support,
returning to paid work, and the cost of equipment for expressing. Traditional practices of
expressing and discarding colostrum, and taking the baby away to let the mother rest, will
affect initiation and duration of breastfeeding (Lusk, et al 2000). Pacific mothers tend to
introduce complementary foods earlier than do other population groups (Tuohy 1997). This may
be because of the perception that Pacific babies need extra nourishment earlier because they
are bigger.
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Consultation during the review of the New Zealand interpretation of the International Code
revealed a lower awareness of the code among Maori and Pacific health practitioners than
among other health professionals.

Reducing inequalities

In New Zealand, as elsewhere, inequalities in health exist between ethnic groups and
socioeconomic groups. These inequalities are not random: in all countries socially
disadvantaged and marginalised groups have poorer health, greater exposure to health
hazards, and lesser access to high quality health services than their counterparts. In addition
indigenous and minority populations tend to have poorer health. The Government has
acknowledged that the persistence of these inequalities is unacceptable and has made
reducing inequalities a key priority.

Improving breastfeeding rates for Maori and Pacific populations, which are currently lower than
non-Maori and non-Pacific populations, represents an area of opportunity to reduce health
inequalities. Indeed, given the short-term and long-term health benefits of breast feeding to the
infant, mother, and the whanau/family, initiatives aimed at increasing breastfeeding rates
among Maori and Pacific populations should continue to be prioritised.
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Appendix 2: Frequently Asked Questions about
the International Code of Marketing of
Breast-Milk Substitutes

The World Health Organization has prepared answers to frequently asked questions (WHO
2006) about the International Code of Marketing of Breast-Milk Substitutes. These questions
and answers are reproduced in this appendix.

1. Whatis the International Code of Marketing of Breast-milk Substitutes?

The Code is a set of recommendations to regulate the marketing of breast-milk substitutes,
feeding bottles and teats. The Code was formulated in response to the realisation that poor
infant feeding practices were negatively affecting the growth, health and development of
children, and were a major cause of mortality in infants and young children. Poor infant feeding
practices therefore were a serious obstacle to social and economic development. The 34th
session of the World Health Assembly (WHA) adopted the International Code of Marketing of
Breast-milk Substitutes in 1981 as a minimum requirement to protect and promote appropriate
infant and young child feeding.

The Code aims to contribute ‘to the provision of safe and adequate nutrition for infants, by
the protection and promotion of breastfeeding, and by ensuring the proper use of breast-milk
substitutes, when these are necessary, on the basis of adequate information and through
appropriate marketing and distribution’ (Article 1).

The Code advocates that babies be breastfed. If babies are not breastfed, for whatever reason,
the Code also advocates that they be fed safely on the best available nutritional alternative.
Breast-milk substitutes should be available when needed, but not be promoted.

The Code was adopted through a WHA resolution and represents an expression of the collective
will of governments to ensure the protection and promotion of optimal feeding for infants and
young children.

2. What are the current WHO recommendations for feeding infants and young
children?

To achieve optimal growth, development and health, WHO recommends that infants should
be exclusively breastfed for the first six months of life. Thereafter, to meet their nutritional
requirements, infants should receive adequate and safe complementary foods while
breastfeeding continues up to two years of age and beyond.

Exclusive breastfeeding from birth is possible for most women who choose to do so. Itis
recommended for all children except for a few medical conditions, such as maternal medication
with radioactive substances (WHO/UNICEF 1993). Exclusive breastfeeding as often and as long
as the baby wants results in ample milk production.
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3. Why is breastfeeding important?

Breastfeeding is unparalleled in providing the ideal food for infants. Breast milk is safe, clean
and contains antibodies which help protect the infant against many common childhood
illnesses.

The protection, promotion and support of breastfeeding rank among the most effective
interventions to improve child survival. It is estimated that high coverage of optimal
breastfeeding practices could avert 13 percent of the 10.6 million deaths of children under
five years occurring globally every year. Exclusive breastfeeding in the first six months of life
is particularly beneficial, and infants who are not breastfed in the first month of life may be as
much as 25 times more likely to die than infants who are exclusively breastfed.

Positive effects of breastfeeding on the health of mothers and infants are observed in all
settings. Breastfeeding reduces the risk of acute infections such as diarrhoea, pneumonia, ear
infection, haemophilus influenza, meningitis and urinary tract infection. It also protects against
chronic conditions in the child such as allergies, type | diabetes, ulcerative colitis, and Crohn’s
disease. Breastfeeding promotes child development and is associated with higher 1Q scores in
low-birth-weight babies. It is also associated with lower risk factors for cardiovascular diseases
including high blood pressure (Martin et al, 2005) and obesity (Owen et al, 2005).

Breastfeeding delays early return of fertility in the mother and reduces her risk of postpartum
hemorrhage and breast and ovarian cancer.

Interventions to improve breastfeeding practices are cost-effective and rank among those with the
highest cost-benefit ratio. The cost per child is low compared to that for curative interventions.

4. Does WHO provide guidelines for mothers who are unable to or choose not to
breastfeed?

WHO has developed guidelines for feeding very low-birth-weight babies whose nutritional
requirements cannot be met by breast milk alone, as well as for counselling working women on
how to sustain breastfeeding with the addition of other feeding options, if needed.

Guidance is also available for HIV-positive women who choose not to breastfeed on adequate
and safe alternatives. The guidelines, training materials and job aids on HIV and infant feeding
provide detailed instructions on how to prepare, administer and safely store breast-milk
substitutes, including commercially prepared infant formula as well as home modified animal
milks (WHO/UNICEF 2003).

5. What products are covered by the Code?

The Code applies to the marketing and related practices of the following products: breast-milk
substitutes, including infant formula; other milk products, foods and beverages, including
bottle-fed complementary foods; feeding bottles, and teats. It also applies to their quality and
availability, and to information concerning their use.

Since the Code covers products that are suitable for use as a partial or total replacement
of breast milk, it should be read in conjunction with current global recommendations for
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breastfeeding and complementary feeding, such as the Global Strategy for Infant and Young
Child Feeding. For example, as the global recommendation is exclusive breastfeeding for six
months, any food or drink promoted to be suitable for feeding a baby during this period is a
breast-milk substitute, and thus covered by the Code. This would include baby teas, juices and
waters. Formulas for infants with special medical or nutritional needs also fall within the scope
of the Code.

6. Why is the Code important?

The Code is an important part of creating an overall environment that enables mothers to
make the best possible feeding choice, based on impartial information and free of commercial
influences, and to be fully supported in doing so.

Poor breastfeeding practices are still common, both in developing and developed countries.
Only about 39 percent of children globally are exclusively breastfed for four months and a
considerably smaller proportion for the full recommended six months. In addition to the risks
posed by not having breast milk’s protective qualities, breast-milk substitutes and feeding
bottles in particular carry a high risk of contamination that can lead to life-threatening infections
in young infants. Infant formula is not a sterile product and it may carry germs that can cause
fatal illnesses. Artificial feeding is expensive, requires clean water, the ability of the mother

or caregiver to read and comply with mixing instructions and a minimum standard of overall
household hygiene — factors not readily met in many households in the world.

Improper marketing and promotion of food products that compete with breastfeeding are
important factors that often negatively affect the choice and ability of a mother to breastfeed her
infant optimally. Given the special vulnerability of infants and the risks involved in inappropriate
feeding practices, usual marketing practices are therefore unsuitable for these products.

7. What aspects does the Code cover?
The Code sets out detailed provisions with regard to, inter alia:

1. Information and education on infant feeding.
2. Promotion of breast-milk substitutes and related products to the general public and mothers.

3. Promotion of breast-milk substitutes and related products to health workers and in health
care settings.

4. Labelling and quality of breast-milk substitutes and related products.

5. Implementation and monitoring of the Code.

8. What does the Code say about information and education on infant feeding?

The Code and subsequent relevant WHA resolutions call upon governments to ensure that
objective and consistent information is provided on infant and young child feeding, both to
families and others involved in infant and young child nutrition.

Informational and educational materials should clearly state the benefits and superiority of
breastfeeding, the social as well as financial costs of using infant formula, the health hazards
associated with artificial feeding and instructions for the proper use of infant formula.
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9. What are the limits set by the code on the promotion of breast-milk substitutes
to the general public and mothers?
The Code explicitly states that ‘there should be no advertising or other form of promotion to

the general public’ and that ‘manufacturers and distributors should not provide ... to pregnant
women, mothers or members of their families, samples of products ...".

Promotion through any type of sales device, including special displays, discount coupons and
special sales, is prohibited.

Furthermore, no company personnel should seek direct or indirect contact with, or provide advice to,
pregnant women or mothers.

10. Does the Code restrict promotional activities to heatlh workers and in health
care settings?

The Code and subsequent relevant WHA resolutions call for a total prohibition of any type of
promotion of products that fall within their scope in the health services.

Furthermore, donations of free or subsidised supplies of breast-milk substitutes or other products,
as well as gifts or personal samples to health workers, are not allowed in any part of the health care
system.

Also, information provided by manufacturers and distributors to health professionals regarding
products should be restricted to scientific and factual matters.

11. What does the code say about labelling and quality of breast-milk substitutes?

No pictures of infants or other pictures idealising the use of breast-milk substitutes are
permitted on the labels of the products.

Information on artificial feeding, including that on labels, should explain the benefits of
breastfeeding and the costs and dangers associated with the unnecessary or improper use of
infant formula and other breast-milk substitutes.

Unsuitable products for feeding infants, such as sweetened condensed milk, should not
be promoted.

12. What are the requirements for the implementation of the code?

Governments should act on the Code, taking into consideration subsequent relevant WHA
resolutions. They can adopt legislation, regulations or other measures such as national policies
or codes.

The Code is a minimum requirement, and therefore governments can adopt additional, possibly
more stringent, measures than those set out in the Code and make them legally binding.
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13. Has the Code been updated since 1981?

No, there is only one version of the Code. However, there have been a number of WHA
resolutions adopted since 1981 that refer to the marketing and distribution of breast-milk
substitutes.? The Code and subsequent WHA resolutions must be considered together in the
interpretation and translation into national measures.

14. Who should be involved to make implementation of the Code a reality?

While governments have the primary responsibility to take action on the International Code,
they can only achieve this with the full co-operation of all concerned stakeholders, including
food manufacturers and distributors, health care professionals, non-governmental organisations
and consumer organisations. The Global Strategy for Infant and Young Child Feeding (see

below) specifies roles and obligations of many actors in the implementation of the Code and in
protecting, promoting and supporting breastfeeding more generally.

15. Is the implementation of the Code sufficient for the improvement of infant and
young child feeding?

No, additional measures are required as stipulated in the Global Strategy for Infant and

Young Child Feeding endorsed by WHO Member States in 2002. The Global Strategy includes

nine operational targets consistent with the International Code of Marketing of Breast-milk

Substitutes and subsequent relevant WHA resolutions, the Innocenti Declaration on the

Protection, Promotion and Support of Breastfeeding and the Baby Friendly Hospital Initiative.

In addition to the implementation of the Code, the Global Strategy also calls for actions to:

e ensure that every facility providing maternity services fully practices the ‘Ten steps to
successful breastfeeding’

* enactimaginative legislation protecting breastfeeding rights of working women and enforce
them

e develop, implement, monitor and evaluate a comprehensive policy on infant and young child
feeding

e ensure that the health and other relevant sectors protect, promote and support exclusive
breastfeeding for six months and continued breastfeeding for up to two years or beyond; and
that they also promote timely, adequate, safe and appropriate complementary feeding from
six months onwards

e provide guidance on feeding infants in exceptionally difficult circumstances.

To ensure full implementation of all its components, the Global Strategy calls upon governments
to appoint a national co-ordinator with appropriate authority and to constitute an effective
broad-based body to lead co-ordinated multi-sectoral implementation of the strategy by all
concerned parties.

3 World Health Assembly Resolutions 33.32, 34.22, 35.26, 37.30, 39.28, 41.11, 43.3, 45.34, 46.7, 47.5, 49.15, 54.2 and 55.25 have
further clarified or extended certain provisions of the Code.
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16. Is the Code consistent with international human rights and other legal
instruments and what does this mean in terms of legal obligations?

Today, a wide and increasing range of international human rights standards and norms can be
called upon to enhance and protect infant and young child feeding practices, including exclusive
breastfeeding, from any disruptive influences.

The United Nations Convention on the Rights of the Child (CRC) is the most comprehensive
international human rights framework in this regard. Numerous articles of the CRC are
supportive of the aim of the Code, particularly the right of children to the highest attainable
standard of health, by, inter alia, reducing infant mortality, and promoting breastfeeding. The
CRC not only reflects the legal obligations of Governments towards all children and mothers
under its jurisdiction, but also provides legal and normative guidance on protecting, promoting
and supporting infant and young child feeding.

Countries having ratified the CRC are legally bound by its provisions. In other words, governments
can be legally held accountable for action or inaction which hinders the enjoyment of the rights
and freedoms set forth in it. Therefore, both national and international mechanisms for monitoring
CRCimplementation should address the implementation of the Code in their activities.

17. What are the requirements for monitoring of national measures?

Resolutions WHA 49.15 and 54.2 call upon governments to ensure proper and effective
monitoring and reporting mechanisms and processes for effective implementation of the Code
and subsequent relevant WHA resolutions. These should be transparent, independent, and
free from commercial influence and address labelling, all forms of advertising and commercial
promotion across all media. Responsible bodies should be empowered to investigate Code
violations, and impose appropriate sanctions according to existing legal systems.

18. Who is responsible for monitoring the implementation of the International Code?

Primary responsibility for the implementation and monitoring of the Code lies with governments,
acting individually and collectively through the World Health Organization. Other concerned
parties, nationally and internationally, should collaborate fully with governments in this
endeavour.

In this respect, manufacturers and distributors of products that fall within the scope of the Code
are responsible for monitoring their marketing practices, and taking steps to ensure that their
conduct fully conforms with the Code.

Similarly, health professionals and health managers have a responsibility to monitor marketing
practices and ensure that their institutions or practices fully comply with the provisions set forth
in the Code.

Non-governmental organisations, institutions and individuals can draw the attention of
manufacturers and distributors to activities which are incompatible with the Code, and inform
the government so that action can be taken.

To foster collective action, Member States should report annually to the Director-General of WHO
on their action on the recommendations, enabling the Director-General to report in alternate
years to the WHA on the status of the implementation of the Code.
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19. Who is responsible for taking action when violations of the Code are reported by
concerned individuals or organisations?

According to the decision of the WHA, governments of Member States decide on the legislation,
regulations and/or other suitable measures to give effect to the Code and the subsequent relevant
WHA resolutions in their own countries. This means that it is up to individual Member States to
decide what, if any, actions they would take in response to a violation of the Code.

20. How does the Code apply in the context of HIV?
Global recommendations on infant feeding for HIV-infected mothers are:

* when replacement feeding is acceptable, feasible, affordable, sustainable and safe (AFASS),
avoidance of all breastfeeding by HIV-infected mothers is recommended

e otherwise, exclusive breastfeeding is recommended for the first few months

* to minimise the risk of HIV transmission, breastfeeding should be discontinued as soon as
feasible, taking into account local circumstances, the individual woman’s situation and the
risks of replacement feeding (including malnutrition and infections other than HIV)

¢ when HIV-positive mothers choose not to breastfeed from birth or stop breastfeeding later,
they should be provided with specific guidance and support for at least the first two years
of the child’s life to ensure adequate replacement feeding. Programmes should strive to
improve conditions that will make replacement feeding safer for HIV-positive mothers and
families.

The fact that HIV can be transmitted through breast milk should not undermine efforts to
support breastfeeding for most infants, as their health and survival are greatly improved by
breastfeeding. At the same time, the Code seeks to ensure the proper and informed use of
breast-milk substitutes when these are necessary. The Code and the WHA resolutions therefore:

* recommend that governments regulate the distribution of free or subsidised supplies of
breast-milk substitutes to prevent spillover to babies who would benefit from breastfeeding
and whose mothers are HIV-negative or unaware of their status

* protect children fed with breast-milk substitutes by ensuring that product labels carry
necessary warnings and instructions for safe preparation and use

e ensure that the product is chosen on the basis of independent medical advice.

With the rising prevalence of HIV, governments may consider accepting free or low-cost supplies
for distribution to HIV-positive mothers. WHA resolution 47.5, 2.(2), however, urges Member
States to ensure that there are no donations of free or subsidised supplies of breast-milk
substitutes and other products covered by the Code in any part of the health care system.
Instead of accepting donations, national authorities should consider negotiating prices with
manufacturers and offer breast-milk substitutes at a subsidized price or free of charge to be
used for infants of mothers living with HIV. It is recommended that this be done in a manner that:

* s sustainable
* does not create dependency on donated or low-cost supplies

* does not undermine breastfeeding for the majority of infants
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e does not in effect promote breast-milk substitutes to the general public or the health care
system

e assures sufficient quantities for as long as individual infants need them.

21. How does the Code apply in complex emergencies?

For the majority of infants and young children in emergency situations, the emphasis should be
on protecting, promoting and supporting breastfeeding and ensuring timely, safe and appropriate
complementary feeding. There will always be a small number of infants who will need to be fed
breast-milk substitutes for the long or short term. This may be necessary if their mother is dead

or absent; or too ill, malnourished or traumatized to breastfeed until she has recovered, and if no
wet-nurse is available. Breast-milk substitutes should be procured and distributed as part of the
regular inventory of feeds and medicines, in quantities only as needed. There should be clear
criteria for their use and education for caregivers about hygienic and appropriate feeding. When
breast-milk substitutes are distributed without control in emergency situations, the result is often
a dangerous and unnecessary increase in early cessation of breastfeeding.

22. How does the Code apply to medical institutions dealing with infants who have
a medical indication not to breastfeed

To be accredited as ‘baby-friendly’, a hospital is required to avoid all promotion of breast-milk

substitutes and related products, bottles and teats, not accept free or low-cost supplies or give
out samples of those products. Hence, infant formula needed for infants with medical reasons

for its use should be obtained through normal procurement channels.
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Appendix 3: Background Information about
Implementation of the International Code
in New Zealand

New Zealand adopted the International Code in 1983. A voluntary, self-regulatory
implementation and monitoring process was set up in 1997.

The process was set up as voluntary and self-regulatory because the Government directed

that the International Code was to be implemented and monitored through consensus and
discussion, not through legislation. Article 5 of the International Code specifies that products
within the scope of the International Code are not advertised. In New Zealand, it was not
possible to legally restrict the advertising of products without contravening the Commerce Act
1986 and the Fair Trading Act 1986. However, the members of the New Zealand Infant Formula
Marketers’ Association (NZIFMA) accepted the need for a voluntary code of practice of marketing
because of the widely accepted benefits of infants receiving breast milk in the first six months of
life. The NZIFMA Code of Practice means there should be no marketing of infant formula and no
marketing of follow-on formula as a breast milk substitute in New Zealand.

As a government agency the Ministry is required to preserve the principles of fairness,
transparency, natural justice and self-regulation. To preserve these principles, the Ministry is
required to:

e consult with all parties, including industry, when developing a system that affects their
practice or business

* make all processes and documentation available on request to all parties under the Official
Information Act 1982

* make the subject of a complaint aware of the complaint against their practice, and allow a
right of reply

¢ allow the behaviour of the subject of a complaint to be regulated by their employer or
responsible body.

A review of the voluntary, self-regulatory implementation and monitoring process for the New
Zealand interpretation of the International Code began in 2001.

The consultation phase consisted of a public submission process and meetings with Pacific
health practitioners, Maori health practitioners and consumer groups. Fifty-nine questionnaires
and 14 written submissions were received during the submission process. This represented a
considerable amount of work on the part of the submitters who provided comprehensive and
researched responses. The Ministry considered the diverse and strong views expressed during
the consultation phase of the review. The Ministry became aware that the International Code
was not well known in New Zealand and that some misinterpretations existed. For example, the
International Code was being misinterpreted to mean health practitioners were not allowed to
provide information about formula feeding and this was creating difficulties for families and
caregivers who were not breastfeeding.
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To find a way forward, the Ministry set up a consensus process where two meetings were held in
2003 and 2004 with representatives from stakeholder groups to assist in the completion of the
review. The Ministry considered all the issues raised in the consultation and consensus process,
along with its responsibility to protect, promote and support breastfeeding; the legislative
context; and its responsibility to preserve the principles of fairness, transparency, natural justice
and self-regulation. The Ministry decided to continue with a voluntary, self-regulatory approach
to implementing and monitoring the International Code in New Zealand. However, the Ministry
acknowledged that attention needs to be paid to raising awareness of the International Code in
New Zealand, and to the marketing of follow-on formula.

The review was completed and the review report published in 2004 (Ministry of Health 2004a).
The review resulted in 11 actions to refine and strengthen the implementation and monitoring in
New Zealand.

The Ministry held a third meeting in 2006 with the stakeholder group to begin the process for
implementing the actions in the review.
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APPENDIX 9 - AZTEC MARKET SHARE DATA



Total Danone Nutricia IFFO

Total Aspen Pharmacare IFFO

Total A2 Corporation IFFO

Total Bayer Health Care IFFO

Total Bellamys Organic Pty Ltd IFFO
Total Heinz IFFO

Total Nestle Ltd IFFO

Total Other Mfrs IFFO

Total Private Label IFFO

Total Danone Nutricia IFFO

Total Aspen Pharmacare IFFO

Total A2 Corporation IFFO

Total Bayer Health Care IFFO

Total Bellamys Organic Pty Ltd IFFO
Total Heinz IFFO

Total Nestle Ltd IFFO

Total Other Mfrs IFFO

Total Private Label IFFO

BF\57991457\3 | Page 1

Share of IFFO

Dollars (000s) Share of Total IFFO
NZ Grocery

MAT To MAT To MATTo MATTo MATTo  MATTo
09/12/12 08/12/13 07/12/14 06/12/15 04/12/16 03/12/17

76.4 58.4 435 54.2 56.0 61.1
11.6 19.6 26.2 22.8 24.8 22.8
0.0 0.0 0.2 0.1 0.2 0.7
0.3 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.1 0.1
11.2 20.8 27.9 21.5 17.4 12.6
0.5 0.9 1.3 1.1 0.9 0.9
0.0 0.3 0.8 0.3 0.6 1.8
0.0 0.0 0.0 0.0 0.0 0.0
Dollars (000s) Share of Total IFFO
NZ Grocery
Year Year Year Year Year Year
2011 2012 2013 2014 2015 2016
67.5 76.1 57.3 44.2 54.4 55.9
17.4 11.7 20.0 26.0 22.8 25.0
0.0 0.0 0.0 0.2 0.1 0.2
0.4 0.3 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.1
14.0 114 21.4 27.5 21.3 17.1
0.7 0.6 0.9 13 1.1 0.9
0.0 0.0 0.3 0.8 0.3 0.7
0.0 0.0 0.0 0.0 0.0 0.0



Total Danone Nutricia IF Base Segment
Total Aspen Pharmacare IF Base Segment
Total A2 Corporation IF Base Segment
Total Bayer Health Care IF Base Segment
Total Bellamys Organic Pty Ltd IF Base
Segment

Total Heinz IF Base Segment

Total Nestle Ltd IF Base Segment

Total Other Mfrs IF Base Segment

Total Private Label IF Base Segment

Total Danone Nutricia IF Base Segment
Total Aspen Pharmacare IF Base Segment
Total A2 Corporation IF Base Segment
Total Bayer Health Care IF Base Segment
Total Bellamys Organic Pty Ltd IF Base
Segment

Total Heinz IF Base Segment

Total Nestle Ltd IF Base Segment

Total Other Mfrs IF Base Segment

Total Private Label IF Base Segment

BF\57991457\3 | Page 2

Share of IF

Dollars (000s) Share of Total IF Base

NZ Grocery
MAT To MAT To MAT To MAT To MAT To
09/12/12 08/12/13 07/12/14 06/12/15 04/12/16
74.7 53.7 39.9 48.8 50.5
12.9 22.8 28.7 26.7 29.1
0.0 0.0 0.2 0.1 0.2
0.1 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.1
11.7 22.4 29.2 23.2 18.5
0.5 0.8 1.3 1.0 0.9
0.0 0.3 0.6 0.3 0.6
0.0 0.0 0.0 0.0 0.0
Dollars (000s) Share of Total IF Base
NZ Grocery
Year Year Year Year Year
2011 2012 2013 2014 2015
63.4 74.4 52.5 40.5 49.0
19.4 13.0 233 28.5 26.7
0.0 0.0 0.0 0.2 0.1
0.3 0.1 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
16.2 11.9 22.9 28.9 23.0
0.7 0.5 0.9 1.3 1.0
0.0 0.0 0.3 0.6 0.2
0.0 0.0 0.0 0.0 0.0

MAT To
03/12/17
54.5
28.6
0.6
0.0

0.1

13.8
0.9
1.5
0.0

Year
2016
50.5
29.3
0.2
0.0

0.1

18.2
0.9
0.7
0.0



Total Danone Nutricia FO Base Segment
Total Aspen Pharmacare FO Base Segment
Total A2 Corporation FO Base Segment
Total Bayer Health Care FO Base Segment

Total Bellamys Organic Pty Ltd FO Base
Segment

Total Heinz FO Base Segment

Total Nestle Ltd FO Base Segment
Total Other Mfrs FO Base Segment
Total Private Label FO Base Segment

Total Danone Nutricia FO Base Segment
Total Aspen Pharmacare FO Base Segment
Total A2 Corporation FO Base Segment
Total Bayer Health Care FO Base Segment

Total Bellamys Organic Pty Ltd FO Base
Segment

Total Heinz FO Base Segment

Total Nestle Ltd FO Base Segment
Total Other Mfrs FO Base Segment
Total Private Label FO Base Segment

BF\57991457\3 | Page 3

Share of FO

MAT To
09/12/12
78.0
10.3
0.0
0.4

0.0

10.7
0.6
0.0
0.0

Year 2011

70.9
15.7
0.0
0.5

0.0

12.2
0.7
0.0
0.0

Dollars (000s) Share of Total FO Base FO Base
NZ Grocery

MAT To MAT To MAT To MAT To
08/12/13  07/12/14 06/12/15 04/12/16

62.4 46.9 59.2 61.3
16.8 23.9 19.2 20.6
0.0 0.2 0.1 0.2
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.1
19.5 26.8 19.9 16.3
1.0 1.3 1.2 0.9
0.3 0.9 0.3 0.6
0.0 0.0 0.0 0.0

Dollars (000s) Share of Total FO Base FO Base
NZ Grocery

Year 2012 Year 2013 Year 2014 Year 2015

77.7 61.4 47.6 59.4
104 17.1 23.7 19.2
0.0 0.0 0.2 0.1
0.4 0.0 0.0 0.0
0.0 0.0 0.0 0.0
10.9 20.1 26.3 19.7
0.6 1.0 13 1.2
0.0 0.3 0.9 0.3
0.0 0.0 0.0 0.0

MAT To
03/12/17
66.7
17.9
0.9
0.0

0.0

11.7
0.8
2.0
0.0

Year 2016

61.1
20.9
0.2
0.0

0.1

16.1
0.9
0.7
0.0



APPENDIX 10 - CONTACT DETAILS OF
LIKELY INTERESTED PARTIES



The contact details of likely interested parties are set out below. Information has been obtained from the

interested parties' publicly available information.

Competitors

Entity name

Contact details

Relevant contact
person

Bellamy's

PO Box 96
Launceston 7250
Tasmania
Australia

+61 3 6332 9200

export@bellamysorganic.com.au

Fernbaby

B5, 396 Rosedale Road
Albany

Auckland 1143

New Zealand

+64 9 521 5588
sales01@fernbaby.co.nz

Vitagermine

Parc d'Activités du Courneau
Rue du Pré Meunier -
Canéjan — CS 60003 — 33612
CESTAS

Cedex

France

+33 5 57 96 56 82
info@vitagermine.com

Government/public
sector

Ministry of Health

04 496 2137
phil_knipe@moh.govt.nz

04 816 4335
elizabeth_aitken@moh.govt.nz

Phil Knipe, Chief Legal
Adviser

Elizabeth Aitken, Team
Leader & Senior Advisor
(Nutrition)

Auckland DHB

PO Box 92-024
Auckland Mail Centre
Auckland 1142

09 367 0000

Ailsa Claire, Chief
Executive Officer

Bay of Plenty DHB Private Bag 12-024 Helen Mason, Chief
Tauranga 3143 Executive Officer
07 579 8000

Canterbury DHB Private Bay 4710 David Meates, Chief

Christchurch 8140
03 364 0640

Executive Officer (Acting)

Capital and Coast DHB

Private Bag 7902
Wellington South 6242

Ashley Bloomfield,
Interim Chief Executive

04 385 5999 Officer (Acting)
Counties Manukau DHB Private Bag 93-311 Dr Gloria Johnson, Acting
Otahuhu Chief Executive Officer

Auckland 2024
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Competitors Entity name Contact details Relevant contact
person

09 276 0000

Hawkes Bay DHB Private Bag 9014 Kevin Snee, Chief
Hastings 4156 Executive Officer
06 878 8109

Hutt Valley DHB Private Bag 31-907 Ashley Bloomfield, Chief
Lower Hutt 5040 Executive Officer
04 566 6999

Lakes DHB Private Bag 3023 Ron Dunham, Chief
Rotorua 3046 Executive Officer
07 348 1199

MidCentral DHB PO Box 2056 Kathryn Cook, Chief
Palmerston North 4440 Executive Officer
06 356 9169

Nelson Marlborough DHB | Private Bag 18 Peter Bramley, Chief
Nelson 7042 Executive Officer
03 546 1800

Northland DHB

Private Bag 9742
Whangarei 0148

Nick Chamberlain, Chief
Executive Officer

09 430 4100

South Canterbury DHB Private Bag 911 Nigel Trainor, Chief
Timaru 7940 Executive Officer
03 687 2100

Southern DHB

Private Bag 1921
Dunedin 9054

Chris Fleming, Chief
Executive Officer

03 474 0999

Tairawhiti DHB Private Bag 7001 Jim Green, Chief
Gisborne 4040 Executive Officer
06 869 0500

Taranaki DHB Private Bag 2016 Rosemary Clements,
New Plymouth 4342 Chief Executive Officer
06 753 6139

Waikato DHB Private Bay 3200 Derek Wright, Interim,
Hamilton 3240 Chief Executive Officer
07 839 8899

Wairarapa DHB PO Box 96 Adri Isbister, Chief
Masterton 5840 Executive Officer
06 946 9800

Waitemata DHB Private Bag 93503 Dale Bramley, Chief
Takapuna Executive Officer
Auckland 0740
09 486 8900

West Coast DHB PO Box 387 David Meates, Chief
Greymouth 7840 Executive Officer
03 768 0499
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Competitors

Entity name

Contact details

Relevant contact
person

Whanganui DHB

Private Bag 3003
Whanganui 4540

Russell Simpson, Chief
Executive Officer

06 348 1234
Customers Progressive Enterprises media@countdown.co.nz Dave Chambers,
Limited Managing Director
Foodstuffs North Island PO Box 38-896 Chris Quin, Chief
Limited Wellington Mail Centre Executive Officer
04 527 2510
Foodstuffs South Island Private Bag 4705 Steve Anderson, Chief
Limited Christchurch Executive Officer
03 353 8700
Other Women's Health Action 13 Coyle Street Isis McKay, Director

Trust

Sandringham,
Auckland 1025
09 520 5295

New Zealand Breast
Feeding Authority

P O Box 20-454

First Floor, Unit One
16 Sheffield Crescent
Bishopdale

03 3572 072

Jane Cartwright —
Executive Officer

Royal New Zealand
Plunket Society

PO Box 5474
Wellington 6145
04 471 0177

Amanda Maln, Chief
Executive Officer

New Zealand College of
Midwives

PO Box 21-106
Edgeware 8143
Christchurch
03 377 2732

Karen Guilliland, Chief
Executive

La Leche League

PO Box 50780
Porirua 5240
04 471 0690

Janine Pinkham, Director

BF\57993046\2 | Page 3




