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Concern	
  #1:	
  Control	
  over	
  “90%	
  of	
  print”	
  ?

-­ New  Zealand  Commerce  Commission  Draft  Determination,  at  [9].



The	
  print	
  statistic	
  is	
  meaningless	
  from	
  an	
  economic	
  perspective

• The	
  Commission	
  found	
  the	
  daily	
  newspapers	
  do	
  not	
  compete	
  with	
  each	
  other	
  
-­‐ there	
  is	
  no	
  “market”	
  in	
  which	
  NZME will	
  have	
  a	
  90%	
  share

• Only	
  13%	
  of	
  New	
  Zealanders	
  get	
  their	
  news	
  from	
  print.	
  	
  Most	
  people	
  today	
  get	
  
their	
  news	
  from	
  Facebook (15%),	
  TV	
  (21%)	
  and	
  online	
  (25%)

Source: Fairfax  customer  
survey,  cited  in  Draft  
Determination  at  Figure  11

Q:    In  a  typical  week,  
what  proportion  of  your  
news  do  you  get  from  
...?    For  each  item  listed,  
please  allocate  a  %  
figure  to  a  total  of  100%



New	
  Zealand	
  Herald	
  Editor,	
  Shayne	
  Currie	
  
on	
  Media	
  Trends

PLAY

https://youtu.be/zUDH4Iu3COA


Concern	
  #2:	
  control	
  of	
  the	
  “media	
  voice”

-­ New  Zealand  Commerce  Commission  Draft  Determination,  at  [18].



In	
  an	
  online	
  world,	
  not	
  only	
  journalists	
  publish	
  news

• Politicians,	
  businesses	
  and	
  individuals	
  publish	
  their	
  own	
  news	
  on	
  social	
  media.	
  	
  
Popular	
  individuals	
  and	
  businesses	
  get	
  similar	
  reach.



Professor	
  Randal	
  C.	
  Picker,	
  University	
  of	
  Chicago	
  
Law	
  School

PLAY

https://youtu.be/UUH61dssuHY


Concern	
  #	
  3:	
  a	
  “single	
  editorial	
  voice”?

-­ New  Zealand  Commerce  Commission  Draft  Determination,  at  [17].



When	
  considering	
  plurality,	
  ownership	
  is	
  only	
  one	
  factor	
  of	
  
many,	
  and	
  it	
  is	
  not	
  the	
  most	
  important

• As	
  the	
  report	
  from	
  the	
  Commission’s	
  	
  own	
  UK	
  Experts	
  notes:
...UNESCO,	
  in	
  the	
  report	
  referred	
  to	
  earlier,	
  argues	
  that	
  plurality	
  can	
  be	
  thought	
  of	
  as	
  meaning	
  at	
  least	
  six	
  different	
  
aspects:	
  access	
  to	
  a	
  wide	
  variety	
  of	
  different	
  types	
  of	
  media,	
  plurality	
  of	
  ownership	
  structures,	
  sustainability	
  of	
  
business	
  models,	
  diversity	
  of	
  viewpoints	
  and	
  sources,	
  broad	
  scope	
  of	
  media	
  coverage,	
  and	
  gender	
  equality.	
  
[...]

There	
  has	
  also	
  been	
  interest	
  in	
  the	
  form	
  and	
  quality	
  of	
  journalism	
  as	
  well	
  as	
  its	
  plurality.	
  Professor	
  Steven	
  Barnett,	
  for	
  
example,	
  has	
  argued	
  that	
  – alongside	
  diversity	
  of	
  voice	
  -­‐ we	
  should	
  be	
  as	
  concerned	
  with	
  the	
  extent	
  to	
  which	
  
journalism	
  is	
  successfully	
  performing	
  its	
  key	
  roles	
  (as	
  he	
  sees	
  them)	
  of	
  informing,	
  representing,	
  campaigning	
  and	
  
interrogating.	
  Are	
  relevant	
  stories	
  and	
  ideas	
  being	
  covered?	
  Are	
  the	
  powerful	
  being	
  held	
  to	
  account?	
  Are	
  proper	
  
journalistic	
  values	
  being	
  upheld?	
  Is	
  there	
  a	
  commitment	
  to	
  investigative	
  journalism?

-­‐ Impact	
  of	
  the	
  proposed	
  NZME/Fairfax	
  merger	
  on	
  media	
  plurality	
  in	
  New	
  Zealand:	
  	
  expert	
  review	
  of	
  the
Commerce	
  Commission	
  Draft	
  Determination	
  Document,	
  Dr	
  Levy	
  and	
  Robin	
  Foster,	
  November	
  16,	
  2016.	
  at	
  p4.



Group	
  Executive	
  Editor,	
  Fairfax	
  Media,	
  Sinead	
  
Boucher	
  on	
  Diversity	
  of	
  Voices

PLAY

https://youtu.be/8dodWZWrQXw


Concern	
  #4:	
  NZ	
  already	
  has	
  limited	
  diversity	
  of	
  
views

-­ New  Zealand  Commerce  Commission  Draft  Determination,  at  [14].



The	
  New	
  Zealand	
  Law	
  Commission	
  reached	
  the	
  opposite	
  
conclusion	
  in	
  its	
  detailed	
  2013	
  Report	
  on	
  NZ	
  media

• The	
  Commission	
  fails	
  to	
  mention	
  at	
  all	
  in	
  the	
  draft	
  determination	
  the	
  detailed	
  New	
  Zealand	
  
analysis	
  of	
  media	
  plurality	
  undertaken	
  by	
  the	
  Law	
  Commission	
  in	
  2013.	
  	
  It	
  concluded:

New	
  Zealanders	
  now	
  have	
  access	
  to	
  a	
  plethora	
  of	
  news	
  sources	
  ranging	
  from	
  global	
  media	
  brands	
  through	
  to	
  the	
  
spectrum	
  of	
  “new	
  media”	
  providers	
  generating,	
  aggregating,	
  and	
  commenting	
  on	
  news.	
  Most	
  significantly,	
  the	
  
public	
  are	
  now	
  able	
  to	
  generate,	
  debate	
  and	
  distribute	
  news	
  and	
  opinion	
  themselves,	
  without	
  reliance	
  on	
  the	
  
mainstream	
  media.	
  	
  [...]
[A]n	
  acknowledgment	
  that	
  the	
  commercial	
  model	
  which	
  has	
  funded	
  primary	
  news	
  gathering	
  is	
  under	
  threat and	
  
that	
  the	
  institutional	
  news	
  media	
  may	
  not	
  survive	
  the	
  paradigm	
  shift	
  brought	
  about	
  by	
  the	
  internet.	
  At	
  the	
  same	
  time	
  
the	
  virtual	
  elimination	
  of	
  barriers	
  to	
  publishing	
  now	
  makes	
  it	
  possible	
  for	
  any	
  individual	
  or	
  organisation	
  to	
  
undertake	
  the	
  core	
  democratic	
  functions	
  assigned	
  to	
  the	
  news	
  media. This	
  has	
  the	
  potential	
  to	
  strengthen	
  
democracy	
  and	
  increase	
  the	
  accountability	
  of	
  Parliament	
  and	
  the	
  courts,	
  and	
  other	
  powerful	
  public	
  and	
  private	
  
institutions	
  [...]
Our	
  review	
  has	
  not	
  found	
  any	
  evidence	
  to	
  challenge	
  the	
  mainstream	
  media’s	
  own	
  assertion	
  that	
  New	
  Zealand	
  has	
  
an	
  ethical	
  and	
  trustworthy	
  news	
  media.	
  	
  

New	
  Zealand	
  Law	
  Commission	
  The	
  News	
  Media	
  meets	
  'New	
  Media' (Report	
  128,	
  March	
  2013).	
  
http://r128.publications.lawcom.govt.nz/uploads/NZLC-­‐R128-­‐The-­‐news-­‐media-­‐meets-­‐new-­‐media.pdf.



The	
  Bertelsmann	
  Foundation	
  study	
  was	
  focussed	
  on	
  diversity	
  of	
  
ownership,	
  not	
  ‘views’

• The	
  question	
  that	
  was	
  asked	
  considered	
  the	
  extent	
  that	
  ownership	
  structures	
  – as	
  
opposed	
  to	
  other	
  factors	
  – ensured	
  plurality

• NZ	
  ranked	
  only	
  just	
  behind	
  Australia	
  and	
  France
• In	
  relation	
  to	
  newspapers	
  and	
  online:

– Creating	
  a	
  viable,	
  New	
  Zealand	
  focussed,	
  professional	
  news	
  
business	
  is	
  a	
  key	
  benefit	
  of	
  the	
  transaction



NZME CEO,	
  Michael	
  Boggs
on	
  the	
  NZME Fairfax	
  Deal

PLAY

https://youtu.be/WT2TpHDUSG8


Even	
  combined,	
  NZME/Fairfax	
  is	
  not	
  a	
  big	
  media	
  business,	
  even	
  
in	
  the	
  context	
  of	
  the	
  NZ	
  market
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NZME/Fairfax	
  will	
  not	
  have	
  the	
  largest	
  share	
  of	
  advertising	
  
revenues,	
  nor	
  digital	
  revenues.	
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Fairfax	
  Media	
  Managing	
  Director,	
  Simon	
  Tong	
  
on	
  Protecting	
  Local	
  Journalism

PLAY

https://youtu.be/Y6UWM9AvdIs


Concern	
  #	
  5:	
  Advertisers	
  will	
  not	
  protect	
  
diversity

-­ New  Zealand  Commerce  Commission  Draft  Determination,  at  [19].



The	
  ACCC	
  reached	
  a	
  different	
  view.	
  	
  Advertisers	
  want	
  reach,	
  and	
  
good,	
  diverse	
  journalism	
  attracts	
  	
  a	
  wide	
  audience

-­ Australian  Competition  and  Consumer  Law  Commission,  Seven  West  Media  – proposed  acquisition  of  The  Sunday  
Times  publication  and  website  from  News  Limited.



Concern	
  #	
  6:	
  Plurality	
  trumps	
  efficiency

-­ New  Zealand  Commerce  Commission  Draft  Determination,  at  [8].



The	
  Commission	
  must	
  focus	
  on	
  net	
  efficiency	
  – this	
  has	
  been	
  the	
  
case	
  since	
  the	
  merger	
  test	
  was	
  changed	
  in	
  1986

-­ New  Zealand  Commerce  Commission,  News/Independent  Newspapers  (1986)  6  N.Z.A.R. 47.



Russell	
  McVeagh	
  Partner,	
  Sarah	
  Keene
On	
  NZCC Draft	
  Determination

PLAY

https://youtu.be/zOyVM7UhEdE


The	
  Commission	
  is	
  not	
  the	
  right	
  body,	
  and	
  the	
  merger	
  process	
  is	
  
not	
  the	
  right	
  framework,	
  for	
  a	
  plurality	
  analysis

• When	
  a	
  Canadian	
  Parliamentary	
  Inquiry	
  considered	
  whether	
  to	
  introduce	
  media	
  
public	
  interest	
  considerations	
  into	
  the	
  competition	
  (anti-­‐trust)	
  legislation	
  it	
  
decided	
  that	
  would	
  be	
  poor	
  public	
  policy,	
  including	
  because:	
  

In	
  essence,	
  there	
  are	
  simply	
  no	
  analytical	
  models	
  for	
  expressing	
  social	
  concepts	
  in	
  an	
  objective	
  and	
  meaningful	
  way.
Ultimately,	
  to	
  challenge	
  a	
  proposed	
  transaction,	
  the	
  [Competition]	
  Commissioner	
  must	
  be	
  able	
  to	
  provide	
  
compelling	
  and	
  objective	
  analysis	
  detailing	
  the	
  expected	
  impact	
  of	
  the	
  deal	
  on	
  markets.	
  Expanding	
  the	
  objectives	
  of	
  
the	
  Act	
  to	
  take	
  account	
  of	
  such	
  considerations	
  would	
  require	
  Canada	
  to	
  make	
  a	
  complete	
  paradigm	
  shift,	
  away	
  from	
  
the	
  analytical	
  approach	
  currently	
  used	
  by	
  antitrust	
  authorities	
  the	
  world	
  over,	
  towards	
  a	
  more	
  holistic	
  model	
  relying	
  
not	
  on	
  economics,	
  but	
  on	
  the	
  disciplines	
  of	
  psychology,	
  sociology	
  and	
  political	
  science.

Those	
  concerns	
  apply	
  equally	
  in	
  New	
  Zealand	
  in	
  2016.



Only	
  the	
  Government	
  has	
  the	
  tools	
  to	
  properly	
  assess	
  and	
  
address	
  diversity	
  and	
  plurality

• In	
  the	
  Ofcom report	
  that	
  is	
  quoted	
  by	
  the	
  Commission	
  in	
  the	
  Draft	
  Determination,	
  Ofcom
concludes	
  that	
  questions	
  on	
  media	
  plurality	
  require	
  the	
  exercise	
  of	
  judgement	
  of	
  the	
  type	
  
which	
  is	
  for	
  Parliament	
  to	
  consider:

1.4 An	
  effective	
  framework	
  for	
  measuring	
  media	
  plurality	
  is	
  likely	
  to	
  be	
  based	
  on	
  quantitative	
  evidence	
  
and	
  analysis	
  wherever	
  practical.	
  However,	
  there	
  are	
  also	
  areas	
  where	
  a	
  high	
  degree	
  of	
  judgement	
  is	
  required.	
  The	
  
appropriate	
  approach	
  to	
  exercising	
  such	
  judgement	
  is	
  ultimately	
  for	
  Parliament	
  to	
  debate	
  and	
  determine.	
  
[Emphasis	
  added.]

-­‐ Ofcom "Ofcom's report	
  on	
  measuring	
  media	
  plurality"	
  (media	
  release,	
  29	
  June	
  2010).	
  	
  Accessible	
  at:	
  
https://www.ofcom.org.uk/consultations-­‐and-­‐statements/category-­‐1/measuring-­‐plurality/statement.



Governments	
  internationally	
  are	
  rather	
  more	
  focussed	
  on	
  the	
  
sustainability	
  of	
  strong	
  local	
  journalism

The	
  proposed	
  NZME/Fairfax	
  
merger	
  is	
  a	
  demonstrably	
  
efficiency	
  enhancing	
  solution	
  
to	
  a	
  global	
  challenge.	
  	
  

It	
  should	
  be	
  approved.


